Nann, Barbara

From: Hill, Leslie (ENRD) <Leslie. Hll@usdoj.gov>

Sent: Thursday, Octeber 30, 2014 10:46 AM

To: Casey Roberts

Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea

Subject: RE: Sierra Club v McCarthy - Joint Stipulation to Continue the Case Management Conference
Attachments: ENV_DEFENSE-#701190-v1-SC_v_EPA_{AR_haze)_Briefs_Draft_26(f)_Report.DOC
Casey/Tony —

Here’s a draft joint case management statement. Let me know if you have comments or want to chat about this.
I'm free anytime except between 2:30pm and 3:30pm. I tried to make the statement very concise and non-
controversial. Also, if the court hasn’t done anything by Friday morning, I'm going to need to contact the clerk,
because I'm out of the country next week and would need a continuance in any event.

Leslie

From: Casey Roberts [mailto:casey.roberts(@sierraclub.org|

Sent: Wednesday, October 29, 2014 7:59 PM

To: Hill, Leslie (ENRD)

Ce: Tony Mendoza; Nann, Barbara; Anderson, Lea

Subject: Re: Sierra Club v McCarthy - Joint Stipulation to Continue the Case Management Conference

Hi Leslie,

We are fine with the email you propose to send to Ms. Forehand -- thank you for drafting that nudge. With
respect to the 26(f) report, I am available to discuss tomorrow anytime. I'm also available to help hammer it out
tonight, based on your sample, though I would not expect the court to look too harshly on our filing it a day late

considering the pending motion to continue.

Casey

Casey Roberts

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5710

(415) 977-5793 fax
casey.roberts{@sierraclub.org

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT

This e-mail may contain privileged and confidential attorney-client communications and/or confidential
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from
your system. Thank you.

On Wed, Oct 29, 2014 at 4:44 PM, Hill, Leslie (ENRD) <Leslie. Hill@usdoj.gov> wrote:

Casey ~



The court hasn’t yet acted on our request to continue the case management conference which is a bit unusual,
Usually those are addressed pretty quickly. For the ADR teleconference, the scheduling notice says to contact
Ms. orehand about scheduling issues. [ seems inefficient to take up their time if the case ends up being
transferred, so 1'd like to email Ms. Forehand with the note below.

With regard to the 26(f) report, it’s due today w/o the continuance. Let’s discuss tomorrow if an order does not
show up by tomorrow morning. I don’t want to file a report with this Court unnecessarily, but I suppose one
will have to be filed eventually, so perhaps we should just do it. I can do a draft based on a similar case that
explains that we expect to settle though have not completed our respective management approvals, etc., but
offers a briefing schedule in the event that doesn’t happen for some reason as a back-stop.

Let me know if you’re okay with the email to the ADR office and discussing the 26(f) tomorrow in the event
we don’t see an order. '

Thanks.

Leslie

Ms. Forehand —

The parties have requested a continuance of the initial case management conference and the ADR Phone
Conference pending resolution of Defendant’s motion to transfer venue, The Court has not yet ruled on our
request, but we wanted to advise the ADR Program Staff. If possible, to avoid holding a conference for a
matter than might not remain in the District, we suggest that the conference be rescheduled to allow time for
the Court to act on our request. Counsel for both parties are generally available during the week of November

10.

Best regards,

Leslie

From: Casey Roberts [maillo:casey.roberts(@sicrraciub.org]
Sent: Monday, October 27, 2014 4:51 PM




To; Hill, Lesliec (ENRD)
Ce: Tony Mendoza; Nann, Barbara; Anderson, Lea
Subject: Re: Sierra Club v McCarthy - Joint Stipulation to Continue the Case Management Conference

Yes -- I meant the joint stipulation as modified in your email. Even'if the ADR call only lasts a few minutes, 1t
is just one more thing to schedule around, so I'd rather continue it as well.

Caﬁey

Casey Roberts

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5710

(415) 977-5793 fax

casey.roberts@sierraclub.org

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT

This e-mail may contain privileged and confidential attorney-client communications and/or confidential
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from
your system. Thank you.

On Mon, Oct 27, 2014 at 1:45 PM, Hill, Leslie (ENRD) <Leslie.1--1ill@usdoi.g0v>' wrote:

Thanks Casey. Just so we’re on the same page, you’re okay with the stip with the changes including adding
the ADR sentence?

Leshe



From: Casey Roberts [mailto:casey.roberts@sierractub.org]
Sent: Monday, October 27, 2014 4:43 PM

To: Hill, Leslie (ENRD)
Ce: Tony Mendoza; Nann, Barbara; Anderson, Lea
Subject: Re: Sierra Club v McCarthy - Joint Stipulation to Continue the Case Management Conference

Hi Leslie,
Thanks for pointing out that the court's order already automatically extends the related deadlines. I Jjust talked

to Tony and we are fine with the joint stipulation -- thank you so much for drafting and reaching out to us.
Hopetully the court will act on the motion to transfer soon.

Cascy

Casey Roberts

Staff Attorney

Sierra Club Environmeﬁtal Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415)977-5710

(415)977-5793 fax

casey.roberts@sierraclub.org

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT

This e-mail may contain privileged and confidential attorney-client communications and/or confidential
attorney work product. If you receive this e-mail inadvertently, please notify me and delete ail versions from
your system. Thank you.



On Mon, Oct 27, 2014 at 1:32 PM, Hill, Leslie (ENRD) <Leslic. Hill@usdoj. gov> wrote:

If we're going to mention the ADR conference, let’s go ahead and ask that it be continued for the same
reason since | would expect we would just tell the ADR staff that there is a pending motion which will
trigger then to set another call in a month. I was just trying to keep it simple. Proposed addition:

Further, the parties request that the ADR Phone Conference set for October 31, 2014 at 10:00am
(Dkt. No. 18) also be continued until after the court rules on the Motion.

Proposed order: The ADR Phone Conference set for October 31, 2014 at 10:00am (Dkt. No. 18)is
hereby continued until a after the Court rules on the pending motion (Dkt. No. 19). The ADR
Program Office will issue a revised scheduling notice accordingly.

T would also file the stipulation as an ADR stipulation so the ADR staff acts on it as well.
1 don’t believe that we need to mention the staiement due date because the court’s order (Dkt. No. 7) states:
*1f the Initial Case Management Conference is continued, the other deadlines are continued accordingly.

From: Casey Roberts [mailto:casey.roberts@sierraclub.org|

Sent: Monday, October 27, 2014 1:29 PM -

To: Hill, Leslie (ENRD)

Ce: Tony Mendoza; Nann, Barbara; Anderson, Lea

Subject: Re: Sierra Club v McCarthy - Joint Stipulation to Continue the Case Management Conference

Thanks Leslie. Tony is in a hearing today, but when I've had a chance to discuss with him, we'll get back to
you as soon as possible. I do not expect we'll have any concerns.

It seems like it might help to clarify in the motion that we are not requesting a continuance of the ADR
conference, just the CMC. Also, should we expressly seck a continuance of the deadlines for 26(f) statements
as part of this motion, so there is no ambiguity?

Casey



Casey Roberts

Staff Attorney

Sierra Club Environmental Law Program
85 Second S't., 2nd Floor

San I'rancisco, CA 94105

(415)977-5710

{(415) 977-5793 fax

casey.roberts@sierraclub.ore

. CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT

k This e-mail may contain privileged and confidential attorney-client communications and/or confidential

. attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from
| your system. Thank you.

On Mon, Oct 27, 2014 at 9:12 AM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote:

Tony/Casey —

i We have the initial CMC coming up next week and the 26(f) statement due a week in advance. 1 propose
. that we request a continuance pending the court’s decision on the motion to transfer. That also has the
automatic effect of pushing out the 26(f) date as well. I'm also out of the country next week, so I would

. need to request a continuance in any event. In the attached draft proposed order, T left the date of the

* continuance blank so the court could fill that in. Let me know if this is okay or if you have comments. |

- didn’t include the ADR conference in the continuance because that is on the phone and lasts only a few

| minutes,

 Leslie



Nann, Barbara

From: Casey Roberts <casey.roberts@sierraclub.org>

Sent: Thursday, October 30, 2014 12:08 PM

To: Hill, Leslie (ENRD)

Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea

Subject: Re: Sierra Club v McCarthy - Joint Stipulation to Continue the Case Management Conference
Leslie,

I have reviewed this and it looks fine. You have authorization to file this on Sierra Club's behalf.

Casey

Casey Roberts

Staff Attorney

Sierra Club Environmental Law Program
85 Second St.,-2nd Floor

San Francisco, CA 94105

(415) 977-5710

(415) 977-5793 fax
casev.roberts@sierraclub.org

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT
This e-mail may contain privileged and confidential attorney-client communications and/or confidential
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from

your system. Thank you.

On Thu, Oct 30, 2014 at 8:46 AM, Hill, Leslie (ENRD) < eslie. Hill{@usdoi.gov> wrote:

Casey/Tony -

Here’s a draft joint case management statement. Let me know if you have comments or want 10 chat about this.
I’m free anytime except between 2:30pm and 3:30pm. I tried to make the statement very concise and non-
controversial. Also, if the court hasn’t done anything by Friday morning, I’'m going to need to contact the
¢lerk, because I'm out of the country next weck and would need a continuance in any event,

Leslie

From: Casey Roberts [mailto:casey.roberts@sierraclub.org]
Sent: Wednesday, October 29, 2014 7:59 PM

To: Hill, Leslie (ENRD)
Ce: Tony Mendoza, Nann, Barbara; Anderson, Lea
Subject: Re: Sierra Club v McCarthy - Joint Stipulation to Continue the Case Management Conference

Hi Leslie,



We-are fine with the email you propose to send to Ms. Forehand -- thank you for drafting that nudge. With
respect to the 26(f) report, I am available to discuss tomorrow anytime. I'm also available to help hammer it out
tonight, based on your sample, though I would not expect the court to look too harshly on our filing it a day
late considering the pending motion to continue.

Casey

Casey Roberts

Stalf Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5710

(415) 977-5793 fax

casev.robertsi@sierraclub.ore

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT

This e-mail may contain privileged and confidential attorney-client communications and/or confidential
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from
your system. Thank you.,

On Wed, Oct 29, 2014 at 4:44 PM, Hill, Leslie (ENRD) <Leslie. Hill@usdoj.gov> wrote:

Casey -

The court hasn’t yet acted on our request to continue the case management conference which is a bit unusual.
Usually those are addressed pretty quickly, For the ADR teleconference, the scheduling notice says to contact
Ms. Forehand about scheduling issues. I seems inefficient {0 take up their time if the case ends up being
transferred, so I’d like to email Ms. Forehand with the note below.

With regard to the 26(f) report, it’s due today w/o the continuance. Let’s discuss tomorrow if an order does
not show up by tomorrow morning. I don’t want to file a report with this Court unnecessarily, but I suppose
one will have 1o be filed eventually, so perhaps we should just do it. I can do a draft based on a similar case

that explains that we expect to settle though have not completed our respective management approvals, efc.,
but offers a briefing schedule in the event that doesn’t happen for some reason as a back-stop.

Let me know if you’re okay with the email to the ADR office and discussing the 26(f) tomorrow in the event
we don’t see an order. '

Thanks.



Leslie
Ms. Forehand —

The parties have requested a continuance of the initial case management conference and the ADR Phone
Conference pending resolution of Defendant’s motion to transfer venue. The Court has not yet ruled on our
request, but we wanted to advise the ADR Program Staff. If possible, to avoid holding a conference for a
matter than might not remain in the District, we suggest that the conference be rescheduled to allow time for
the Court to act on our request. Counsel for both parties are generally available during the week of November

10.
Best regards,
Leslie

From: Casey Roberts [mailto:casey.roberts@sierraclub.orgj
Sent: Monday, October 27, 2014 4:51 PM

To: Hill, Leslie (ENRD)
Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea
Subject: Re: Sierra Club v McCarthy - Joint Stipulation to Continue the Case Management Conference

Yes -- I meant the joint stipulation as modified in your email. Even if the ADR call only lasts a few minutes,
it is just one more thing to schedule around, so 1'd rather continue it as well.

Casey

Casey Roberts

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5710

(415) 977-5793 fax

casey.roberts@sierraclub.org

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT
This e-mail may contain privileged and confidential attorney-chent communications and/or confidential
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from
your system. Thank you.

3
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On Mon, Oct 27, 2014 at 1:45 PM, Hill, Leslie (ENRD) <Leslie. Hill[@usdoi.gov> wrote:

Thanks Casey. Just so we’re on the same page, you’re okay with the stip with the changes including adding
the ADR sentence?

Leslie

From: Cascy Roberts [mailto:casey.roberts@sietraclub.org]
Sent: Monday, October 27, 2014 4:43 PM

To: Hill, Leslie (ENRD)
Cc: Tony Mendoza; Nann, Barbara; Anderson, Lea
Subject: Re: Sierra Club v McCarthy - Joint Stipulation to Continue the Case Managcment Conference

Hi Leslie,

Thanks for pointing out that the court's order already automatically extends the related deadlines. I just
talked to Tony and we are fine with the joint stipulation -- thank you so much for drafting and reaching out to
us. Hopefully the court will act on the motion to transfer soon.

Casey

Cascy Roberts

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415)977-5710

(415)977-5793 fax

casey.roberts@sierraclub.org

CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT

This e-mail may contain privileged and confidential attorney-client communications and/or confidential
attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions from
your system. Thank you.

On Mon, Oct 27, 2014 at 1:32 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote:




Lo Ifwe're going to mention the ADR conference, let’s go ahead and ask that it be continued for the same
- | reason since I would expect we would just tell the ADR staff that there is a pending motion which will
trigger then to set another call in a month. I was just trying to keep it simple. Proposed addition:

Further, the parties request that the ADR Phone Conference set for October 31, 2014 at 10:00am
(Dkt. No. 18) also be continued until after the court rules on the Motion.

Proposed order: The ADR Phone Conference set for October 31, 2014 at 10:00am (Dkt. No. 18) is
hereby continued until a after the Court rules on the pending motion (Dkt. No. 19). The ADR
Program Office will issue a revised scheduling notice accordingly.

1 would also file the stipulation as an ADR stipulation so the ADR staff acts on it as well.

| I don’t believe that we need to mention the statement due date because the court’s order (Dkt. No. 7) states:

*1f the Initial Case Management Conference is continued, the other deadlines are continued accordingly.

From: Casey Roberts [mailto:casey.roberts@sierraclub.org)|
.+ Sent: Monday, October 27, 2014 1:29 PM
To: Hill, Leslie (ENRD)
. Ce: Tony Mendoza; Nann, Barbara; Anderson, Lea
- Subject: Re: Sierra Club v McCarthy - Joint Stipulation to Continue the Case Management Conference

' Thanks Leslie. Tony is in a hearing today, but when ['ve had a chance to discuss with him, we'll get back to
©you as soon as possible. I do not expect we'll have any concerns.

It seems like it might help to clarify in the motion that we are not requesting a continuance of the ADR
conference, just the CMC. Also, should we expressly seek a continuance of the deadlines for 26(f)

statements as part of this motion, so there is no ambiguity?

Casey

Casey Roberts

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Irancisco, CA 94105

(413) 977:5710

O (415)977-5793 fax

 casey.roberts@sierraclub.org




. CONFIDENTIAL LEGAL COMMUNICATION/WORK PRODUCT

" This e-mail may contain privileged and confidential attorney-client communications and/or confidential
| attorney work product. If you receive this e-mail inadvertently, please notify me and delete all versions

- from your system. Thank you.

|1 OnMon, Oct 27, 2014 at 9:12 AM, Hill, Leslic (ENRD) <Leslie.Hill@usdoj.gov> wrote:

Tony/Casey —

‘We have the initial CMC coming up next week and the 26(f) statement due a week in advance. I propose
» that we request a continuance pending the court’s decision on the motion to transfer. That also has the
|1 automatic effect of pushing out the 26(f) date as well. I'm also out of the country next week, so I would

| |i need to request a continuance in any event. In the attached draft proposed order, I left the date of the
continuance blank so the court could fill that in. Let me know if this is okay or if you have comments. I
didn’t include the ADR conference in the continuance because that is on the phone and lasts only a few

minutes.

[eslie




Nann, Barbara

From: Tony Mendoza <tony. mendoza@sierraciub.org>

Sent: Wednesday, November 05, 2014 11:40 AM

To: Hill, Leslie (ENRD)

Ce: Nann, Barbara; Anderson, l.ea; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD
Attachmenis: ENV_DEFENSE-#692054-v4-

Sierra_Club_v_McCarthy_(AR_Haze)_Briefs_Draft_Proposed_Consent_Decree - Sierra Club
edits.doc; NPCA et al v Jackson - consent decree 2012.03.30.pdf

Leslie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the date
of lodging the consent decree. The reasonableness of any particular costs would of course be subject to
negotiation (or a Sicrra Club motion if it comes to it). [ borrowed this language from a consent decree that was
filed in another deadline suit (attached here). 1 think this revised language is reasonable, correctly reflects the
law, and, if adopted, would streamline our costs discussions after the consent decree is filed.

In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas court
next week. And, assuming we can come to final agreement on the details of the consent decree, we should have

approval to settle by next week as well.

Please don't hesitate to call me if there are issues we should discuss.

Tony

On Wed, Oct 15, 2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie. Hill@usdoj.gov> wrote:

- Tony/Casey ~

- Attached please find a draft consent decree. If we're able to transfer the case, it would seem most efficient to
- proceed with our respective management/client reviews in the meantime. That way, assuming we recetve

- management/client approval, we’d be in a position to lodge the CD quickly upon transfer. Let us know if that
- approach works for you.

: Leshie

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589



(415) 977-5793 fax -
tony.mendoza(@sierraclub.org
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SAM HIRSCH

Acting Assistant Attorney General
Environment & Natural Resources Division
United States Department of Justice
LESLIE M. HILL (D.C. Bar No. 476008)
Leslie Hill{i@usdoj.gov

Environmental Defense Section

601 D Street N.W., Suite 8000
Washington D.C. 20004

Telephone (202) 514-0375

Facsimile (202) 514-8865

Attorneys for Defendant

[Sierra Club Arkansas Counsel] o
$5-Second-Street;-2H-d-Foer
San-Eraneisco-CA-94105

(43539715740

(41539715793 -(faestmile) o
easey-robertsi@sierractuborg L
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Attorneys for Plaintiff ‘
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS

SIERRA CLUB, - |
o ‘ Case No. 4:14-cv-00643-JLH
Plaintitt, [PROPOSED] CONSENT DECREE
V.

GINA McCARTHY, in her official capacity
as the Administrator of the United States
Environmental Protection Agency,

Defendant. -

[PROPOSED] CONSENT DECREE
CASENO. 4:14-cv-00643-J1L11
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WHEREAS, on August 6, 2014, Plaintiff Sierra Club (“Plaintiff”) filed the above-

captioned matter in the U.S. District Court for the Northern District of California against

Gina McCarthy, in her official capacity as Administrator of the United States
Environmental Protection Agency (hereinafter “EPA” or “Defendant™);

WHEREAS, by order dated October 30, 2014, the U.S, District Court for the

Northern District of California transferred this case to this District;

WHEREAS, Plaintiff alleges that EPA has failed to undertake certain non- -
discretionary duties under the Clean Air Act (“CAA™), 42 U.S.C. §§ 7401- 7671(1, and
that such alleged failure is actionable under section 304(a)(2) of the CAA § 7604(a)(2);

WHEREAS, Plaintiff alleges that EPA has failed to perform & duty mandated by
CAA section 110(c)(1)(B), 42 U.S.C. § 7410(c)(1XB), to promulgaie a Federal
implementation plan within 2 years after disapprovmg a statc implementation plan
(“STP”) submission in whole or in part; - e

WHEREAS, Plaintiff allegés that on Malch 12, 2012, EPA disapproved, in part,
a revision to the Arkansas SIP intended to aﬁé}ess the regidnai haze (“RH™) requirefnents
of section 169A(b)2)(B), 42 U.S.C. § 7491(b)(2)(B) and the implementing regulations
set forth at 40 C.F.R. § 51 308(d)(1)(A) Final Rule, 77 Fed. Reg. 14,604 (Mar. 12,

{‘\,
Ty

2014); L
WHEREAS, Plai'il“'t:i?f alleges that on March 12, 2012, EPA also partially
disapproved the poxtlon of the Arkansas SIP submittal that addresses the visibility
lequ1rcment of SCCUOH 1 IO(a)(2)(D)(1)(II) 42 U.S.C. § 7410(a)(2)(D)YEKID), for the 1997
8- houl ozonc F inal Rule, 62 Fed. Reg. 38,856 (Jul 18, 1997), and 1997 fine particulate
mauex (“PMz 5*), Final Rule, 62 Fed. Reg. 38,652 (Jul 18, 1997), national ambient air
quailty standards (“NAAQS”) and that the provisions to prohibit emissions from
mlc;fermg: y with measures required in another state to protect visibility, 77 Fed, Reg. at
14,604; ,

WI—IEREAS, on March 12, 2012, EPA stated that it “must, within 24 months

following a final disapproval, cither approve a SIP or promulgate a Federal

[PROPOSED] CONSENT DECRER
CASENO. 4;14-cv-00643-JL11
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Implementation Plan [“FIP”]. We will of course consider, and would prefer, approving a
SIP if the state submits a revised plan that we can approve before the expiration of the
mandatory FIP ‘ciock for the portions of the SIP we are disapproving in this rulemaking
action,” 77 Fed. Reg. at 14,606,

WHEREAS. Plaintiff alleges that the referenced EPA partial disapproval

decisions took effect on April 11, 2012

WHEREAS, EPA did not, by April 11, 201 4Mareh-12,2042, promulgate a
regional haze FIP or approve a revised regional haze SIP for Arkansas;

WHEREAS, EPA did not, by Mareh12;-2042April 11, 2014, pr@muigate a FIP or

approve a revised SIP for Arkansas addressing the requirements 01 sectlon
110} 2XD)E)ID), 42 U.S.C. § 7410(a)(2)(D)A)L), for 1her‘1{?97 8-hour ozone NAAQS
and the 1997 PMas NAAQS;

WHEREAS, the relief requested in the Compiéiiit includes, among other things,
an order from this Court to establish a date certg{i‘ﬁ by which EPA must fulfill its
obligations; 0 b

WHEREAS, Plaintiff and }EPA havc agreed to a settlement of this action without
admission of any issue of fact or ]aw except as expressly provided herein;

WHEREAS, Plamtlff and EPA, by entering into this Consent Decree, do not
waive or limit any cla;ir‘r},. ‘remedy, or defense, on any grounds, related to any final EPA
action; L o

WI*IEBEAE, Plaintiff and EPA consider this Consent Decree to be an adequate
and equitablé :'1‘esoluti0n of all the claims in this matter and therefore wish to effectuate a
saﬂement

WHEREAS, it is in the interest of the public, Plaintiff Sierra Club, Defendant
EPA, and judicial economy to resolve this matter without protracted litigation;

WHEREAS, Plaintiff and EPA agree that this Court has jurisdiction over this

matter pursuant to the citizen suit provision in CAA section 304(a)2),42 U.S.C. §

7604(a)(2); and

[PROPOSED] CONSENT DECREE
CaSENO, 4;14-cv-00043-JL13
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WHEREAS the pasties-dispute-whethervenue-is-proper-in-the-Nerthern-District
~CieToeal-Fale-3-2(e)-(d:

and

WHEREAS, the Court, by entering this Consent Decree, finds fhat the Consent
Decree is fair, reasonable, in the public interest, and consistent with the Clean Air Act;

NOW THEREFORE, before the taking of testimony, without trial or | “
determination of any issues of fact or law, and upon the consent of Plaintiff Siegrgbiub
and Defendant EPA, it is hereby ordered, adjudged and decreed that: o

1. The appropriate EPA official shall: ' s
a. either sign a notice of proposed rulemaking in wlmh it proposes
approval of a revised SIP submission from Arkansas, promulgation of a FIP, or partial
approval of a revised SIP submission and pr omulgatlon .gf a pdl tial FIP for Arkansas that
collectively addresses the deficiencies in Arkansas’ rcgmnal haze SIP identified by EPA
its March 12, 2012 action, 77 Fed. Reg. 14j604'?_:f"1';1§6:‘1ater than February 16, 2015; and sign
anotice 6f {inal rulemaking to address thqsé‘ i'éqtlirelnents no later than December 15,
2015; and
b. -either sign a notlceof proposed rulemaking in which it proposes

approval of a revised SIP submmslon, promulgation of a FIP, or partial approval of a
revised SIP submission"zi"‘ri‘éi bromulgation of a partial 1P for Arkansas that collectively
addresses the deﬁ(:lencles in Arkansas’ SIP related to the requirements of CAA section
1 IO(a}(Z)(D)(l)(II) 42 U.8.C. § 7410} 2)(D)i)(1), for the 1997 8-hour ozone NAAQS
and ihe 1997 PMz s NAAQS, identified by EPA its March 12, 2012 action, 77 Fed. Reg.

14 604 no later than February 16, 2015; and sign a notice of final rulemaking to address |

thcsc requirements no later than December 15, 2015,

ienaturean, deliver notice of cach action taken

2. EPA shall, byithi
pursuant to paragraph 1 of this Consent Decree to the Office of the Federal Register for

review and publication.

[PROPOSED] CONSENT DECREE
CASIENO. 4, 14-cy-00643-111H
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3. After EPA has completed the actions set forth in Paragraph 1 of this Consent
Decree and after notice of each proposed and final action required by paragraph 1 has
been published in the Federal Register, EPA may move to have this Decree terminated
and the action dismisséd. Plaintiff shall have fourteen (14) days in which to respond to
such motion, unless the parties stipulate to a longer time for Plaintiff to respond.

4. The deadlines established by this Consent Decree may be extended (a) byi\
written stipulation of Plaintiff and EPA with notice to the Court, or (b) by the Cou;'f Llpon
motion of EPA for good cause shown pursuant to the Federal Rules of C1v11 Plocedure
and upon consideration of any response by Plaintiff and any reply by EPA Any other
provision of this Consent Decree also may be modified by the Courtefollowmg motion of
an undersigned party for good cause shown pursuant to thc I“edei al Rules of Civil
Procedure and upon consideration of any response by a, non rnovmg party and any reply.

5. If a lapse in appropriations occurs W1th1n one hundl ed and twenty (120} days
prior to the deadline in Paragraph 1 in this Dec:gge, that deadlines shall be extended
automatically one day for each day of the ,lg’p‘s":é in appropriations.

6. Plaintiff and EPA agree tha’t 1h1s Cohsent Decree shall constitute a complete
and final settlement of all clalms that Pldmuff has asserted in this case. The Sierra Club
therefore discharges and covenants not to sue the United States, including EPA, for any
such claims. . 3 |

7. Inthe evcnt of a dispute between Plaintiff and EPA concerning the
interpr ciatlon o; 1mp1cmcnt'1uon of any aspect of this Consent Decree, the disputing party
shall provade the other party with a written notice outlining the nature of the dispute and
requestmg informal negotiations. These parties shall meet and confer in order to attempt
to re%oive the dispute. If these parties are unable to resolve the dispute within ten (10)
business days after receipt of the notice, either party may petition the Court to resolve the
dispute.

8. No motion or other proceeding secking to enforce this Consent Decree or for

contempt of Court shall be properly filed unless the procedure set forth in Paragraph 7

[PR()POSI D] CONSENT DECREE
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has been followed, and the moving party has provided the other party with written notice

received at least ten (10) business days before the filing of such motion or proceeding.

9. EPA agrees that Plaintiff is entitled to recover its costs of litigation (including

attorney fees) incurred in this matter pursuant to 42 U.S.C. § 7604(d). The deadline for
filing 2 motion for costs of litigation (including attorney fees) for activities performed
priot to entry of the Consent Decree is hereby extended until ninety (90) days after thls
Consent Decree is entered by the Court. During this period, the Parties shall seek».i?&
resolve informally any claim for costs of litigation (including attorney fees) aﬂd if they
cannot, Plaintiff will file a motion for costs of litigation (including attofney fecs) ora

stipulation or motion to extend the deadline to file such a monon thuft reserves its

right to seck litigation costs for anv work performed after the iodLmL y of this Consent

Decree. EPA does not concede that Plaintiff will be entltlcd to recover costs incurred

"Li

after the lodging of this Consent Decree, and the mu tés reserve all claims and defenses

with respect to any future costs of litigation cla_p_.n;P;l%esewes--theiﬂrghﬂeﬂppes@any

SHEh 1'(55%”9‘3*" . i '?:‘";.

10. This Court shall retain Jurisdxctlon over this matter to enforce the terms of

this Consent Decree and to consxder any requests for costs of litigation, including

attorney fees.

11. Nothing in th‘é ferms of this Consent Decree shall be construed (a) to confer
upon this Court Juusdlctlon to review any issues that are within the exclusive jurisdiction

of the Umtcd qwtcs Courts of Appeals undcx CAA section 307(b)(1),

1142 U. q C. & 7607(b)(1) or (b} to waive any claims, remedies, or defenses that the parties

mayﬂ,_‘have under CAA section 307(b)(1), 42 U.S.C. § 7607(b)(1).

o 12. Nothing in this Consent Decree shall be construed to limit or modify any
discretion accorded EPA by the Clean Air Act or by general principles of administrative
law in taking the actions which are the subject of this Consent Decree, including the
discretion to alter, amend, or revise any final actions bromulgated pursuant to this

Consent Decree. EPA’s obligation to perform each action specified in this Consent

[PROPOSED] CONSENT DECRER
CASENO. 4, 14-cv-00643-)1 14
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Decree does not constitute a limitation or modification of EPA’s discretion within the
meaning of this pziragraph.

13. Except as expressly provided herein, nothing in this Consent Decree shall be
construed as an admission of any issue of fact or law nor to waive or limit any claim,
remedy, or defense, on any grounds, related to any final action EPA takes with respect to
the actions addressed in this Consent Decree. ‘:

14. 1t is hereby expressly understood and agreed that this Consent Dccrcdc;xiirés
jointly drafted by Plaintiff and EPA. Accordingly, the partics hereby agree that :any and
all rules of construction to the effect that ambiguity is construed agaiqstQiﬁc}civrafting party
shall be inapplicable in any dispute concerning the terms, meanin“g:,}b"zij";intcrpretation of
this Consent Decree. ‘

15. The parties agree and acknowledge that befozc thls Consent Decree can be
finalized and entered by the Court, EPA must provxdé nouce of this Consent Decree in
the Federal Register and an opportunity for pubhc commen’t pursuant to CAA section
1 13(g), 42 U.S.C. § 7413(g). After this (,onsent Decree has undergone notice and
comment, the Administrator and/or the Attomey (ieneral, as appropriate, shall promptly
consider any written commcnts 111 deicz mining whether to withdraw or withhold their
consent to the Consent Dcc?ce5. in accordance with CAA section 113(g). If the
Administrator and/or thc‘ ‘”j:ﬁ‘;:i;i;orney General do not elect to withdraw or withhold consent,
EPA shall promptly hle a motion that rcquests that the Court enter this Consent Decree.

16. Any Hotices required or provided for by this Consent Decree shall be in
writing, x;;aelectromc mail or other means, and sent to the following (or to any new
add1jc§;s‘§cf counsel as filed and listed in the docket of the above-captioned matter, at a
futule date}: |

For Plaintiff Sierra Club:

[Sicrra Club Arkansas Counsel]

Casey A. Roberts
Tony G. Mendoza

[PROPOSED] CONSENT DECRIE
CASENO. 4:14-cv-00643-)LH
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Sierra Club

85 Second Street, 211d Floor
San Francisco, CA 64105
(415) 977-5710 (Roberts)
(415) 977-5589 (Mendoza)
(415) 977-5793 (facsimile)
casey.roberts@sierraclub.org
tony.mendoza(@sierraclub.org

FFor Defendant EPA:

Leslie M. Hill
U1.S. Department of Justice R
Environment & Natural Resources D1v1510n

¥

Environmental Defense Section ™
601 D Street N.W_, Suite 8000 .-~

PR

Washington D.C. 20004
Tel. (202) 514-0375 BT
Email: leslie. hﬂl@usdo; 20V
17. EPA and PIaiﬁtiff recognize and acknowledge that the obligations imposed
upon EPA under this Consent Decree can only be undenaken using appropriated funds
legally available for such purpose. No prov1szon of this Consent Decree shall be
interpreted as or constitute a commumem or requirement that the United States obligate
or pay funds in contravention of the Anu Deficiency Act, 31 U.S.C. § 1341, or any other
applicable provision of law, 3.35’{;5.:""3
18. If for any reabon the Court should decline to approve this Consent Decree in
the form prcsented ﬂm elgreemcnt is voidable at the sole discretion of either party and
the terms of thc proposed Consent Decree may not be used as evidence in any lifigation
bctwcen thc partlcs
19 The undersigned representatives of Plaintiff Sierra Club and Defendant EPA
cer i1iy that they are fully authou:?ed by the party they represent to consent to the Court’s

entry of the terms and conditions of this Decree.

SO ORDERED on this day of ,2014.

[PROPOSED] CONSENT DECREE
CASE NO. 4:14-cv-00643-JL11
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COUNSEL FOR PLAINTIFE:

COUNSEL FOR DEFENDANT:

JAMES BONATOL, HOLMES
UNITED STATES DISTRICT JUDGE

s fiest - lastHemait-auth eﬂ%éii@ﬁ%' 4y

[Sierra Chub Arkansas Counsull

CASEY A. ROBERTS (CA Bar No. 253474)
SIERRA CLUB

85 Second Street, 211d° Floor

San Francisco, CA 94105

(415) 977-5710.:

(415) 977- 5793 (facsmnle)

casey. rob¢1§s@sxelxaclub org

TONYG. MENDOZA (admitted Pro Hac Vice)

SIERRA CLUB

».‘,_-:‘855='Second Street, 2nd Floor
<" San Francisco, CA 94105

(415) 977-5589
(415) 977-5793 (facsimile)
tony.mendoza{@sierraclub.org

Attorneys for Plaintiff Sierra Club

SAM HIRSCH
Acting Assistant Attorney General
Environment & Natural Resources Division

/s/ Leslie M. Hill

LESLIE M. HILL (D.C. Bar No. 476008)
Environmental Defense Section

601 D Street N.W., Suite 8000
Washington D.C. 20004

Tel. (202) 514-0375

Email: Leslie. Hill@usdoj.gov

[PROPOSED] CONSENT DECREE
CASENO. 4: 14-¢v-00643-)1L1H
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Attorneys for Defendant EPA

Of counsel:

Barbara A. Nann o
Assistant Regional Counsel ., *
Region6

U.S. Environmental Protgq\:;{,ibh Agency

[PROPOSED] CONSENT DECRER
CASE NO. 4:14-cv-00643-11.H
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL PARKS CONSERVATION
ASSOCIATION, MONTANA ENVIRONMENTAL
INFORMATION CENTER, GRAND CANYON
TRUST, SAN JUAN CITIZENS ALLIANCE,

OUR CHILDREN'S EARTH FOUNDATION,
PLAINS JUSTICE, POWDER RIVER BASIN
RESOURCE COUNCIL, SIERRA CLUB,

AND ENVIRONMENTAL DEFENSE FUND-

CIVIL ACTION NO.
I: 11-cv-01548 (ABJ)

Plaintiffs,

V.

FILED
MAR 3 0 2002

Clerk, U.5 District & Bankrupicy
Courts for the Distrigt of Cotumbia

LISA JACKSON, in her official capacity as
Administrator, United States Environmental
Protection Agency,

Defendant,

vvvvvvvvuvvvvvvuvvv

PARTIAL CONSENT DECREE

This Partial Consent Decree (hereinafter “Consent Decree” or “decree”) is entered into by
Plaintiffs National Parks Conservation Association, Montana Environmental Information Center,
Grand Canyon Trust, San Juan Citizens Alliance, Qur Children's Earth Foundation, Plains
Justice, Powder River Basin Resource Council, Sierra Club, and Environmental Defense Fund
(“Plaintiffs™), and by Defendant Lisa Jackson, in her official capacity as Administrator of the
United States Environmental Protection Agency (“"EPA” or “the Administrator”).

WHEREAS, Section 110(c) of the Clean Air Act, 42 U.S.C. § 7410(c), requires the
Administrator of EPA to promulgate a federal implementation plan (“FIP”) within two ycars of a

finding that a state has failed to make a required state implementation plan (“SIP”) submittal.

The pertinent provision of Section 110(c) states:
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{1) The Administrator shall promulgate a Federal implementation plan at any time within
2 years after the Administrator—

(A) finds that a State has failed to make a required submission or finds that the plan or
plan revision submitted by the State does not satisty the minimum criteria established

under section HHOK) (1A

WHEREAS, on January 15, 2009, EPA found that the follpwing 34 States' had failed to
submit Clean Air Act SIPs addressing any of the required regional haze SIP elements of 40
C.F.R. § 51.308: Alaska, California, Connecticut, District of Columbia, Florida, Georgia,
Hawaii, Idaho, Hlinois, Indiana, Kansas, Maine, Maryland, Massachusetts, Minnesota, Montana,
- Nebf‘aska,.Nevada, New Hampshire, New Jersey, New York, North Dakota, QOhio, Oklahoma,
Oregon, Pennsylvania, Rhode Island, South Dakota, Texas, Vermont, U.S. Virgin Islands,
Virginia, Washington, and Wisconsin. 74 Fed. Reg. 2392, 2393 (Jan. 15, 2009);

WHEREAS, on January 15, 2009 EPA also found that the following five states had
submitted some, but not all, of'the required regional haze SIP elements set forth at 40 C.F.R. §§
51.308 and 51.309: Arizona—40 C.F.R. § 51.309(g) and 40 C.F.R. § 51.309(d)(4); Colorado—
40 C.F.R. § 51.308(d) and 40 C.F.R. § 51.308(e) for two sources; Michigan—40 C.F.R. §
51.308(d) and 40 C.F.R. § 51.308(e) for six sources; New Mexico—40 C.F.R. § 51.309(g) and
40 C.F.R. § 51.309(d)(4); Wyoming—40 C.F.R. § 51.309(g). 74 Fed. Reg. at 2393;

WHEREAS, on January 15, 2009, EPA stated that its finding “starts the two-year clock -
for the promulgation by EPA of a FIP, EPA is not required to promulgate a FIP if the state
makes the required SIP submittal and EPA takes final action to approve the submittal within two
years of EPA’s finding.” 74 Fed. Reg. at 2393;

WHEREAS, EPA did not, by January 15, 2011, promulgate regional haze FIPs or

approve regional haze SIPs for any of the 34 states for which it found on January 15, 2009 a

' Throughout this Consent Decree, the term “state” or “State” has the meaning provided in 42
U.S.C. § 7602(d).
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failure to submit SIPs addressing any of the required regional haze SIP elements, and EPA also
did not, by January 15, 2011, promulgate regional haze FIPs or approve regional haze SIPs
correcting the non-submittal deficiencies that EPA found on January 15, 2009 with respect to
the regional haze SIP reqdircments for Arizona, Colorado, Michigan, New Mexico and
Wyoming; |

WHEREAS to meet the regional haze implementation plan requirements that were due by
December 17, 2007 under E'PA’S regional haze regulations the following states (and one region)
submitted regional haze SIPs to EPA prior to January 15, 2009 (hereinafter, “rcg‘ional haze SIP |
submittals”), and whereas EPA has yet to také final action on such submittals pursuant to 42
U.S.C. 7410(k): Alabama; Albuquerque, NM; lowa; Louisiana; Mississippi; Missouri; North
Carolina; South Carolina; Tennessce; and West Virginia;

WHEREAS, Plaintiffs served prior notice on the Administrator alleging that her failure to
promulgate regional haze FIPs and take final action on regional haze SIPs as described above
: clonstituted failure to perform dutlies that are not discretionary under the Act, and of Plaintiffs’
intent to initiate the present action. This notice was provided via certified !eiters, posted January
19, 2011, and addressed to the Administrator;

WHEREAS. Plaintiffs filed a complaint pursuant to CAA section 304(a)(2), 42U.8.C. §
7604(a}(2), alleging failure by the Administrator to perform nondiscretionary duties as
referenced above;

WHEREAS, during the pendency of this case EPA took final action with respect to

regional haze implementation plans for Oklahoma (all BART elements), Kansas, and New

Jersey,
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WHEREAS, except for Plaintiffs’ claim as to EPA’s obligations with respect to Florida,
Plaintiffs and EPA (collcctiyciy, the “Parties™) wish to e_ffectuatc a settlement of the above-
captioned case without expensive and protracted litigation, and without a litigated resolution of
any issue of law or fact;

WHEREAS, the Parties consider this Consent Decree to be an adequate and equitable
resolution of the claims in the above-captioned case except for Plaintiffs’ claim as to EPA’s
obligations with respect to Florida, and consent to entry of this Consent Decree; and

WHEREAS, the Court, by entering this Consent Decree, finds that this Consent Decree is
fair, reasonable, in the public interest, and consistent with the CAA, 42 U.S.C. §§ 7401 et seq.

NOW THEREFORE, before the taking oftcstimqny, without trial or determination of
any issue of fact or law, and upon the consent of the Parﬁcs, it is hereby ORDERED,
ADJUDGED, and DECREED that:

I. This Court has subject matter jurisdiction over the claims set forth in the Complaint

and to order the relief contained in this Consent Decree:

2. Venue is proper in the United States District Court for the District of Columbia,
Resolution of Claims |

3. By the “Proposed Promulgation Deadlines” set forth in Table A beJow EPA shall

sign a notice(s} of proposed ruiemakiné in which it proposes approval of a SIP,
promulgation of a FIP, partial approval of & SIP and promulgation of a partial FIP, or
approval of a SIP or promulgation of a FIP in the alternative, for each State therein,
that collectively meet the regional haze implementation plan requirements that were

due by December 17, 2007 under EPA’s regional haze regulations.
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4. By the “Final Promulgation Deadlines” set forth in Table A below, EPA shall sign a

notice(s) of final rulemaking promulgating a FIP for each State therein to meet the

regional haze implementation plan requirements that were due by December 17, 2007

under EPA’s regional haze regulations, except where, by such deadline EPA has for a

State thercin signed a notice of final rulemaking unconditionally approving a SIP, or

promulgating a partial FIP and unconditional approval of a portion of a SIP, that

collectively meet the regional haze implementation plan requirements that were due

by December 17, 2007 under EPA’s regional haze regulations.

TABLE A

Deadlines for EPA to Sign Notice of Promulgation for Proposed and
Final Regional Haze FIPs and/or Approval of SIPs {“RH" == Regional Haze)

Proposed Final State
Promulgation Promulgation
Deadlines Deadlines

. December 13, 2011

Nevada (except BART determination for Reid Gardner
Generating Station)

March 15,2012

District of Columbia
Maine

March 29, 2012

South Dakota

May 30, 2012

Minnesota (except BART determination for the Arcelor-
Mittal, Hibbing Taconite, Northshore Mining, United
Taconite, U.8 Steel — Keetac, and U.3. Steel - Minntac
taconite ore processing facitities)

Minois

Indiana

Ohio

Pennsylvania

Virginia

June 15, 2012

Ataska (all BART elements)
Georgia

Maryland

Nebraska

New Hampshire

Rhode {sland

Vermont

Wisconsin

March 15, 2012

July 13,2012

Connegticut

April 2,2012

July 13, 2012

Nevada (BART determination for Reid Gardner Generating

| Station)

April 16,2012

August 15,2012

New Mexico (all remaining RH SIP elements)

April 16, 2012

August 16,2012

New York
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May 14, 2012 September 14, 2012 | Hawaii
Virgin Islands

May 15, 2012 September 14. 2012 | Massachusetts

May 15, 2012 November 15,2012 | Alaska (all remaining RH SIP clements)
Arizona

ldaho (all remaining RH S1P elements)
Oklahoma (alf remaining RH SIP elements)
Oregon (all remaining RH SIP elements)
Texas .
Washington

July 13,2012 November 15,2012 | Michigan , '
Minncsota (BART determination for the Arcelor-Mittal,

Hibbing Taconite, Northshore Mining, United Taconite, U.S
Steel - Keetac, and U.S, Stee) — Minntac taconite ore
processing facilities)

taconite ore processing facilities)

5. By the “Proposed Promulgation Deadlines” set forth in Table B below EPA shall sign
a notice of proposed rulcmaking. in which it proposes to approve or disapprove, in
accordance with 42 U.S.C. § 7410(k), the rcgional haze SIP submittals for each state
orarea indicated.

6. By the “Final Promulgation Deadlines™ set forth in Table B below, EPA shall .sign a
notice of final rulemaking in which it approves or disapproves, in accordance with 42
U.S.C. § 7410(k), the regional haze SIP submitials for each state or area indicated.

TABLE B

Deadlines for EPA to Sign Notices of Promulgation for Proposed and Final
Approval or Disapproval of Regional Haze SIP Submissions

Proposed Final State or Area
Promulgation Promulgation
Deadlines Deadlines
March 15, 2012 West Virginia
April 15,2012 Tennessee (except for BART determination
for Eastman Chemical)
May 15, 2012 Tennessee (BART determination for
Eastman Chemical)
February 15, June 15,2012 Alabama
2012 fowa
Loutsiana
Mississippi
Missouri
Nerth Carolina
South Carolina
April 16,2012 August 15, 2012 Albuguerque, NM
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General Provisions

7. The deadlines in Table A or B may be extended for a period of 60 days or less by
written stipulation executed by counsel for EPA and Plaintiffs and filed with the
Court. Any other extension of a deadline in Table A or B may be app?oved by the
Court upon motion made pursuant to the Federal Rules of Civil Procedure by EPA
and upon consideration of any response by Plaintiffs and reply by EPA.

8. FEPA agrees that Plaintiffs arc entitled to recover their costs of litigation (including
attorneys’ fees) (“litigation costs™) incurred in this matter pursuant to 42 U.S.C. §
7604(d). The deadline for the filing of any motion for litigation costs for activities
performed prior to the lodging of this decree with the Courf is hereby extended for a
period of 120 days. During this time the Parties shall seek to resolve informally any

| claim for litigati;n cc')éts, and ii"th.ey.cannot reach a resolution, Plaintiffs may seek
such litigation costs from the Court. The Court shall retain jurisdiction to resolve any
request for litigation costs. Plaintiffs reserve their right to seek litigation costs for any
work performed after the lodging of this Consent Decree. EPA does Anot concede that
Plaintiffs will be entitled to fees for any work performed after the lodging of the
Consent Decree, and the parties reserve all claims and defenses with respect to any
future costs of litigation claim.

9. No later than ten business days following signature by the Administrator or her
delegatee of the notice of any proposed or ﬁnal rulemaking referenced above, EPA
shall deliver the il]OtiCC to the Office of the Federal Register for review and prompt
publication. Following such delivery to the Office of the Federal Register, EPA shall

not take any action (other than is necessary to correct any typographical errors or
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10.

2.

13,

other errors in form) to delay or otherwise interfere with publication of such notice In
the Federal Register. EPA shall make available to Plaintiffs copies of the notices
referenced herein within five business days following signature by the Administrator
or her delegatee.

Plaintiffs and EPA shall not chaliénge the terms of this Consent Decree or this
Court’s jurisdiction to enter and enforce this Consent Decree.

Nothing in fhis Consent Decree shall be construed to limit or modify any discretion
accorded EPA by the CAA or by general principles of administrative law in taking
the actions which are the subject of this Consent Decree, including the discretion to
alter, amend, or revise any responses or final actions contemplated by this Consent
Decree. EPA’s obligation to perform the actions specitied .by Paragraphs 3 through 6

does not constitute a limitation or modification of EPA’s discretion within the

meaning of this paragraph.

Nothling in this Consent Decree shall be construed as an admission of any issue of
fact or law or to waive or limit any claim or defense, on any grounds, related to any
final action EPA may take with respect to the SIPs or FIPs identified in paragraphs 3
through 6 of this Consent Decree.

Nothing in this Consent Decree shall be construed to confer upon the district court
jurisdiction to review any final decision made by EPA pursuant to this Consent
Decree. Nothing in this Consent Decree shall be construed to confer upon the district
court jurisdiction to review any issues that are within the exclusive jurisdiction of the

United States Court of Appeals pursuant to 42 U.S.C. §§ 7607(b)(1) and 7661d.
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Nothing in this Consent Decree shall be construed to waive any remedics or defenses
the Partics may have under 42 U.S.C. § 7607(b)(1).

14, The Parties recognize and acknowledge that the obligations imposed upon EPA under
this Consent Decree can only be undertaken using appropriated funds legally
available for such purpose. No provision of this Consent Decree shall be interpreted
as or constitute a commitment or requirement that EPA obligate or pay funds in
contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other applicable
provision of law.

15. Any notices required or provided for by this Consent Decree shall be made in writing
and sent via e-mail to the following:

For Plaintiffs:

David Baron
dbaron@earthjustice.org

Reed Zars
rzars'alariat.org

ForDefendant:

Eileen T. McDonough
eileen.medonoughiiiusdo].poy

Lea Anderson
anderson.leaf@lepa gov

16. In the event of a dispute among the Parties concerning the interpretation or
implementation of any aspect of this Consent Decree, the disputing Party shall
provide the other Party with a written notice outlining the nature of the dis‘pute and
requesting informal negotiations. If the Partics cannot reach an agreed-upon

resolution, any Party may move the Court to resolve the dispute.
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7. No motion or other proceeding seeking to enforce this Consent Decree or for
contempt of court shall be properly filed unfcés the Party seeking to enforce this
Consent Decree has followed the procedure set forth in Paragraph 16.

18, The Court shall retain jurisdiction to determine and effectuate compliance with this
Consent Decree, to resolve any disputes thereunder, and to consider any requests for
costs of litigation (including reasonable attorneys’ fees). After EPA’s obligations
under Paragraphs 3 through 6 have been completed, EPA may move to have this
consent decree terminated. Plaintiffs shall have 14 days in which to respond to such
motion.

19. It is hereby expressly understood and agreed that this Consent Decree was jointly
drafted by the Parties and that aﬁy and all rules of construction to the effect that
ambiguity is canstrued against the drafling party shall be inapplicable in any dispute
concerning the terms, meaning, or interpretation of this Consent Decree,

20. The undersigned certify that they are fully authorized by the Party or Parties they
represent to bind that Party or those Parties to the terms of this Consent Decree.

21. This decree does not resolve the claim in Plaintiffs’ complaint regarding EPA’s
obligations with respect to Florida. Plaintiffs reserve the right to seek relief for that
claim on anyraﬁd ail grounds. EPA agrees not to oppose Plaintiffs” prosecution of

their claim with respect to Florida for any reason based upon the entry of the decree.

SO ORDERED this%day of M&(z/b{) 2.
B

HON. AMY BERMAN JACKSON
United States District Judge
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SO AGREED:
FOR PLAINTIFFS
/s/ REED ZARS /s/ DAVID BARON
Attorney at Law Earthjustice
910 Kearney Street 1625 Massachusetts Ave., NW, #702
Laramie, WY 82070 Washington, DC 20036
307-745-7979 202-667-4500 ext.203
rzarsia:lariat.org dbaron(@earthjustice.org
FOR DEFENDANT

IGNACIA S, MORENO
Assistant Attorney General
Environment and Natural Resources Division

/s/ EILEEN T, MCDONQUGH
Environmental Defense Section
U.S. Department of Justice

P.O. Box 23986

Washington, D.C. 20026-3986
(202)514-3126

Of Counsel:

M. LEA ANDERSON

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N. W.
Washington, DC 20460

(202) 564-5571

anderson.ea’tiepa,vov




Nann, Barbara

From: Tony Mendoza <tony.mendoza@sierraclub.org>

Sent: Friday, November 21, 2014 2:31 PM

To: Hill, Leslie (ENRD)

Cc: Nann, Barbara, Anderson, Lea; rhmays@richardmayslawfirm.com, Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Hi Leslie - Two things:

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. He's cc'ed here. Please
include Richard on future communications regarding this case.

Second, | was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If you're
uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree is agreed
to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged as soon as
we can.

Tony

On Wed, Nov 5, 2014 at 9:40 AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote:
~ Leslie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the
attorneys' fees paragraph to indicate that EPA. agrees Sierra Club is entitled to costs of litigation up to the date
of lodging the consent decree. The reasonableness of any particular costs would of course be subject to
negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that was
filed in another deadline suit (attached here). I think this revised language is reasonable, correctly reflects the
law, and, if adopted, would streamline our costs discussions after the consent decree is filed.

In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas court
next week. And, assuming we can come to final agreement on the details of the consent decree, we should have

approval to settle by next week as well.

Please don't hesitate to call me if there are issues we should discuss.

fony

On Wed, Oct 15, 2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie. Hill@usdoj.gov> wrote:

- Tony/Casey —

© Attached please find a draft consent decree. If we’re able to transfer the case, it would seem most efficient to
- proceed with our respective management/client reviews in the meantime. That way, assuming we receive

- management/client approval, we’d be in a position to lodge the CD quickly upon transfer. Let us know if that
.+ approach works for you.

© i Leshie



Tony G Mendoza

- Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

- (415) 977-5589

(415) 977-5793 fax
tony.mendoza@sicrraciub.org

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax
tony.mendoza@sierraclub.org




Nann, Barbara

From: Hill, Leslie (ENRD) <Leslie Hill@usdoj.gov>

Sent: Friday, November 21, 2014 2:37 PM

To: Tony Mendoza

Cc: Nann, Barbara; Anderson, Lea; Thmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Tony -

Yes, we have a few revisions as well, but for the fees provision, I just added reasonable as a clarifying qualifier.
I will send you the draft Monday. I'll also have another attorney join shortly but will stay involved.

Leslie
Sent from my iPhone

 On Nov 21, 2014, at 3:30 PM, Tony Mendoza <tony.mendoza(@sierraclub.org> wrote:

Hi Leslie - Two things:

First, Richard Mays is represcnﬁng Sierra Club in this case in the Arkansas federal court. He's
cc'ed here. Please include Richard on future communications regarding this case.

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent
decree? If you're uncomfortable with the attormeys' fees language we can put that dispute off till
after the consent decree is agreed to. Though we do think we are entitled to attorneys' fees, our
main goal is to get this decree lodged as soon as we can.

Tony

- On Wed, Nov 5, 2014 at 9:40 AM, Tony Mendoza <tony.mendoza(@sierraclub.org> wrote:
- Leslie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a
revision to the attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to
costs of litigation up to the date of lodging the consent decree. The reasonableness of any
particular costs would of course be subject to negotiation (or a Sierra Club motion if it comes to
it}. I borrowed this language from a consent decree that was filed in another deadline suit
(attached here). I think this revised language is reasonable, correctly reflects the law, and, if
adopted, would streamline our costs discussions after the consent decree is filed.

In terms of timing, we should be prepared to have our local counsel enter an appearance in the
Arkansas court next week. And, assuming we can come to final agreement on the details of the
consent decree, we should have approval to settle by next week as well.

Please don't hesitate to call me if there are issues we should discuss.

Tony



On Wed, Oct 15, 2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie. Hill{@usdoj.gov> wrote:
Tony/Casey —

Attached please find a draft consent decree. If we're able to transfer the case, it would seem

i most efficient to proceed with our respective management/client reviews in the meantime. That
.| way, assuming we receive management/client approval, we’d be in a position to lodge the CD
quickly upon transfer. Let us know if that approach works for you.

Leslie

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor :
. San Francisco, CA 94105

L (415)977-5589

(415) 977-5793 fax

- tony.mendoza(@sierraclub.org

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax
tony.mendozagsierraclub.org




Nann, Barbara

From: Hill, Leslie (ENRD) <Leslie. Hill@usdoj.gov>

Sent: Monday, November 24, 2014 10:15 AM

To: Tony Mendoza _
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts
Subject: ' RE: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Attachments: ENV_DEFENSE-#692054-v7-

Sierra_Club_v_McCarthy_(AR_Haze)_Briefs_Draft Proposed_Consent_Decree. DOC

Tony/Richard —
Attached please find the current draft of the proposed consent decree.

Leslie

From: Tony Mendoza [mailto:tony.mendoza(@sierraclub.org]

Sent: Friday, November 21, 2014 3:31 PM

To: Hill, Leslie (ENRD)

Ce: Nann, Barbara; Anderson, Lea; thmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-¢v-03541-JD

Hi Leslie - Two things:

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. He's cc'ed here. Please
include Richard on future communications regarding this case.

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If you're
uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree is agreed
to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged as soon as
we can. ' ‘

Tony

On Wed, Nov 5, 2014 at 9:40 AM, Tony Mendoza <tony.mendoza(@sierraclub.org> wrote:

Leslie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the
atlorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the date
of lodging the consent decree. The reasonableness of any particular costs would of course be subject to
negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that was
filed in another deadline suit (attached here). I think this revised language is reasonable, correctly reflects the
law, and, if adopted, would streamline our costs discussions after the consent decree is filed.

In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas court
next week. And, assuming we can come to final agreement on the details of the consent decree, we should have

approval to settle by next week as well.

Please don't hesitate to call me if there are issues we should discuss.

Tony



On Wed, Oct 15, 2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie. Hill@usdoj.gov> wrote:

]

L Tony/Casey —

Attached please find a draft consent decree. If we’re able to transfer the case, it would seem most efficient to
proceed with our respective management/client reviews in the meantime. That way, assuming we receive
management/client approval, we’d be in a position to lodge the CD quickly upon transfer. Let us know if that

approach works for you,

- Leshie

Tony G Mendoza
- Staff Attorney
Sierra Club Environmental Law Program
85 Second St., 2nd Floor
San Francisco, CA 94105
- (415)977-5589
- (415) 977-5793 fax
| tony.mendoza@sierraclub.org

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax
tony.mendoza@sicrraclub.org
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SAM HIRSCH

Acting Assistant Attorney General
Environment & Natural Resources Division
United States Department of Justice
LESLIE M. HILL (D.C. Bar No. 476008)
Leshe.Hill@usdoj.gov

1 Environmental Defense Section

601 D Street N.W., Suite 8000
Washington D.C. 20004
Telephone (202) 514-0375
Facsimile (202) 514-8865
Attorneys for Defendant

fSierra Club Arkansas Counsel]

Attorneys for Plaintiff

SR

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT ()F ARKANSAS

SIERRA CLUB,
Plaintift,
V. .
GINA McCARTHY, in helofﬁual capacity
as the Administrator of the United States

Environmental Protection Agency,

Defendant.

Case No. 4: I4—cv—00643—JLI—I

[PROPOSED] CONSENT DECREE

WHLREAS on August 6, 2014, Plaintiff Sierra Club (“Plaintiff”) filed the above-

captloned matter in the U.S. District Court for the Northern District of California against

Gina McCarthy, in her official capacity as Administrator of the United States

Environmental Protection Agency (hereinafter “EPA” or “Delendant™);

WHEREAS, by erde: L-Ol'cfet‘ dated October 30, 2014, the U.S. District Court for

the Northern District of California transferred this case to this District;

[PROPOSED] CONSENT DECRER
CASENO. 4:14-cv-00643-JL.H
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WHEREAS, Plaintiff alleges that EPA has failed to undertake certain non-
discretionary duties under the Clean Air Act (“CAA™), 42 U.S.C. §§ 7401-7671q, and
that such alleged failure is actionable under section 304(a)}(2) of the CAA, § 7604(a)(2);

WHEREAS, Plaintiff alleges that EPA has failed to perform a duty mandated by
CAA section 110(c)(1)XB), 42 U.S.C. § 7410(c)(1)(B), to promulgate a Federal
implementation plan within 2 years after disapproving a state implementation planrh o
(“SIP™) submission in whole or in part; ;

WHEREAS, Plaintiff alleges that on March 12, 2012, EPA dlsapproved in part,

a revision to the Arkansas SIP intended to address the regional haze (“RI I”) requirements
of section 169A(bY2)B), 42 U.S.C. § 7491(b)(2)(B), and the zmplementmg regulatlons
set forth at 40 C.F.R. § 51.308(d)(1(A), Final Rule, 77 Fed.ﬁlﬁcg. 14,604 (Mar. 12,
2014,

WHEREAS, Plaintiff alleges that on Marc};l_‘lia'Z:{::j\Z;O 1-2, EPA also partially
disapproved the portion of the Arkansas SIP .sub‘fjlé-iiat}fal that addresses the visibility
requirement of section 110(a)(2)(D)(1)(II) 42 U S.C. § 7410(a)(2)}D)1)(1]), for the 1997
8- hour ozone, Final Rule, 62 Fed. Reg 88 856 (Jul 18, 1997), and 1997 fine particulate
matter (“PMz s, Final Rule, 62 ch Reg 38,652 (Jul 18, 1997), national ambient air
quality standards (“NAAQS”) and that the provisions to prohibit emissions from
interfering with mcasg;;gs requlred in another state to protect visibility, 77 Fed. Reg. at
14,604; e

WHFRT}’:{% on March 12, 2012, EPA stated that it “must, within 24 months:
followmg & ﬁnal disapproval, either approve a SIP or promulgate a Federal
Implcmentation Plan [“FIP”]. We will of course consider, and would prefer, approving a
SIP 1f the state submits a revised plan that we can approve before the expiration of the
mandatory FIP clock for the portions of the SIP we are disapproving in this rulemaking
action,” 77 Fed. Reg. at 14,606;

WHERFEAS, Plaintiff alleges that the referenced EPA partial disapproval

|| decisions took effect on-April 11, 2012;

[PrOPOSED] CONSENT DECREE
CASENO. 4:14-cv-00643-J1.11
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WHEREAS, EPA did not, by April 11, 2014, promulgate a regional haze FIP or
approve a revised regional haze SIP for Arkansas; |

WHERFEAS, EPA did not, by April 11, 2014, promulgate a FIP or approve a
revised SIP for Arkansas addressing the requirements of section 110(a)(2)(D)(1)(11), 42
U.S.C. § 7410(a)}2)XD)(H)(II), for the 1997 8-hour ozone NAAQS and the 1997 PMazs
NAAQS;

WHEREAS, the relief requested in the Complaint includes, among otheg‘fphéi‘f;gs,
an order from this Court to establish a date certain by which EPA must fulﬁlllts
obligations; | h o

WHEREAS, Plaintiff and EPA have agreed to a settlement. ofthls action without
admission of any issue of fact or law, except as expressly plodeed herein;

WHEREAS, Plaintiff and EPA, by entering i11t94t11i=:i;é;.‘6301lsexli Decree, do not
waive or limit any claim, remedy, or defense, on apyzgfgﬁnds, related to any final EPA
action; 3 -

WHEREAS, Plaintiff and EPA conmdcr this Consent Decree to be an adequate
and equitable resolution of all the clalms 1n this matter and therefore wish to effectuate a
settlement; o

WHEREAS, it is i‘rl‘_‘t‘héf;ili;tcrest of the public, Plaintiff Sierra Club, Defendant
EPA, and judicial eco_;}gﬂ;;;?to resolve this matter without protracted litigation;

WHFREAS, Plaintiff and EPA agree that this Court has jurisdiction over this

matter pursugﬁtf& the citizen suit provision in CAA section 304(a)(2), 42 U.S.C. §

7604(a)(2); and
:’E-} -{VHEREAS, the Court, by entering this Consent Decree, finds that the Consent
D'eél:ee is fair, reasonable, in the public interest, and consistent with the Clean Air Act;
NOW THEREFORE, before the taking of testimony, without trial or
determination of any issues of fact or law, and upon the consent of Plaintiff Sierra Club
and Defendant EPA, it is hereby ordered, adjudged and decreed that:

1. The appropriate EPA official shall:

[PROPOSED] CONSENT DECRER
CASENO. 4:14-cv-00043-JLH
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a. cither sign a notice of proposed rulemaking in which it proposes
approval of a revised SIP submission from Arkansas, promulgation of a FIP, or part@al
approval of a revised SIP submission and promulgation of a partial FIP for Arkansas that
coliectively addresses the deficiencies in Arkansas’ regional haze SIP identified by EPA
its March 12, 2012 action, 77 Fed. Reg. 14,604, no later than February 16, 2015; and sign
a notice of final rulemaking to address these requirements no later than December 15,‘
2015; and \ -

b. either sign a notice of proposed rulemaking in which it ploposes
approval of a revised SIP submission, promulgation of a I'IP, or partlal approval ofa
revised SIP submission and promulgation of a partial FIP for ArkanSas that collectively
addresses the deficiencies in Arkansas’ SIP related to the requlrements of CAA section

110(a)(2)(D)(i)I1), 42 U.S.C. § 7410(a)(2YI)GXIL), for. the 1997 8-hour ozone NAAQS

and the 1997 PM2 s NAAQS, identified by EPA 1ts Ma1 c,h 12, 2012 action, 77 Fed. Reg.

14,604, no later than February 16 2015; and 51gn a nouce of final rulemaking to address

15 2015.

these requuements no later than Decemb

2. EPA shall, 1, deliver notice of each action taken

pursuant to paragraph 1 of this Consent Decree to the Office of the Federal Register for

S

review and publication. .

3. Aftgr EPA }}g-s‘,;(gaslnpieted the actions set forth in Paragraph 1 of this Consent
Decree and after notlce 6f each proposed and final action required by paragraph | has
been published';ii-i?;hc Federal Register, EPA may move to have this Decree terminated
and the acuon dismissed, Plaintiff shall have fourteen (14) days in which to respond to
Suchmoilon, unless the parties stipulate to a longer time for Plaintiff to respond.

e 4. The deadlines established by this Consent Decree may be extended (a) by
written stipulation of Plaintiff and EPA with notice to the Court, or (b) by the Court upon
motion of EPA for good cause shown pursuant to the Federal Rules of Civil Procedure
and upon consideration of any response by Plaintiff and any reply by EPA. Any oi‘hcr

provision of this Consent Decree also may be modified by the Court following motion of

[PROPOSED] CONSENT DECRIEE
CASE NO. 4:14-cv-00643-J1.11
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an undersigned party for good cause shown pursuant to the Federal Rules of Civil
Procedure and upon consideration of any response by a non-moving party and any reply.

5. The Parties recoenize that the possibility exists that circumstances outside the

reasonable control of EPA could delay compliance with the timetables contained in this

Consent Decree. Such situations include. but are not limited to, a government shut-down

such as occurred in 1995, 1996, and 2013, or catastrophic environmental events req}ui;i:"i;-ﬁ"g

immediate and/or time-consuming response by EPA. Should a delay oceur due to such

circumstances. any resulting failure 1o meet the timetables set forth herein shall not

constitute a failure to comply with the terms of this Consent Decree, and the Parties will

AR
meet and confer about the extension of any deadlines occurring within one hundred

LT

twenty (120) days of the termination of the delay, Such datcss'é‘lfaiéll be extended no less

than onc day for cach day of the delay. EPA will medc l’lamtlﬁ with notice as soon as

is reasonably possible under the circumstances in the cvent thai EPA invokes this term of

the Consent Decree and will provide Plaintiff w;th an explanation of EPA’s basis for

invoking this term. If the Parties are unable’to reach agreement on an extension of such

deadlines exceeding one day for each dd:y of delay, EPA yeserves the right to move the

Court for such an extension. ;—f—a—}ap&&mﬂppieﬁﬁﬁ%%eﬂwwﬁl}fﬂ—ﬁﬂe-hﬁﬂd%edﬂﬂé
wenty-(120) days-prior-{o-the deadline-in Paragraph-1-in-this Deereer that doadiines- shal
be»ex%eﬁde&&u{eﬁ%aﬁeaﬂ};éﬁ&dﬁﬂﬂf@ﬁ%&ﬂﬁ@f%—l&pﬂ«iﬁ&p}%@pﬁ%ﬁ&

6. Plamuff and EPA agree that this Consent Decree shall consmule a complete
and final eeulem(,m of all claims that Plaintiff has asserted in this case. f he Sierra Club
therefore d‘ié‘charges and covenants not to sue the United States, including EPA, for any
buChC]dImS

= 7. In the event of a dispute between Plaintiff and EPA concerning the
interpretation or implementation of any aspect of this Consent Decree, the disputing party
shall provide the other party with a written notice outlining the nature of the dispute and
requesting informal negotiations. These parties shall meet and confer in order to attempt

to resolve the dispute. If these parties are unable 1o resolve the dispute within ten (10)

[PROPOSED) CONSENT DECREE
CasE NO. 4:14-cv-00643-11.H
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

business days after receipt of the notice, either party may petition the Court to resolve the
dispute. _

8. No motion or other proceeding seeking to enforce this Consent Decree or for
conte.mpt of Court shall be properly filed unless the procedure set forth in Paragraph 7
has been followed, and tﬁe moving party has provided the other party with written notice

received at least ten (10) business days before the filing of such motion or pioceedlng

9. EPA aerees that Plcunuﬂ is entitled to recover #s-“costs of htl,qatmn

(including reasonable attorneyv fees) incurred in this matter pursuant to 42 U S C 3

7604(d). The deadline for filing a motion for costs of litigation (mciudmg attomey fees)
for activities performed prior to entry of the Consent Decree is hereby extended until
ninety (90) days after this Consent Decree is entered by the Coml During this period,
the Parties shall seek to resolve informally any claim for costq of litigation (including
attorney fees), and if they cannot, Plaintiff will ﬂie a motlon for costs of litigation
(including attorney fees) or a stipulation or motlon to extend the deadline to file such a

motion. Plaintiff reserves its right to scdx htlgemon costs for any work perf 01med after

the lodgmg of this Consent Decree. i* PA docs not concede that Plaintff will be entitled

to recover costs incurred afler the ledgm g of this Consent Decree, and the parties reserve

all claims and defenses w:th zesmut 1o any future claim for costq of litigation-elaim. EPA

ﬁesewes—tlaeﬁgiﬁ—%e—eprS&aﬂﬁLSﬂelHequs&
10. This Court shall retain Juu.‘;dicuon over this matter to enforce the terms of

this Coneent Dem ee and to consider any requests for costs of litigation, including

attomey 1 ees

' 1. Nothing in the terms of this Consent Decree shall be construed (a) to confel
upon this Court jurisdiction to review any issues that are within the exclusive jurisdiction
of the United States Courts of Appeals under CAA section 307(b)(1),

42 US.C. §' 7607(b)(1) or (b) to waive any claims, remedies, or defenses that the parties
may have under CAA section 307(b)(1), 42 U.S.C. § 7607(b)(1).

[PROPOSED] CONSENT DECRER
CASE NO. 4;14-cv-00643-JLH
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12. Nothing in this Consent Decree shall be construed to limit or modify any
discretion accorded EPA by the Clean Air Act or by general principles of administrative
law in taking the actions which are the subject of this Consent Decree, including the
discretion to al{er, amend, or revise any final actions promulgated pursuant to this
Consent Decree. EPA’s obligation to perform each action specified in this Consent
Decree does not constitute a limitation or modification of EPA’s discretion within the
meaning of this paragraph. o "

13. Except as expressly provided herein, nothing in this Consent Decree Shall be
construed as an admission of any issue of fact or law nor to waive or hm;t any claim,
remedy, or defense, on any grounds, related to any final action EPA takes with respect to
the actions addressed in this Consent Decree. 5 &

14. It is hereby expressly understood and agreed thai this Consent Decree was
jointly drafted by Plaintiff and EPA, Accmdmg}y, the partxes hereby agree that any and
all rules of construction to the effect that ambiguiiy is construed against the drafting party
shall be inapplicable in any dispute concgggmg the terms, meaning, or interpretation of
this Consent Decree. it

15. The parties agree and acknowlcdge that before this Consent Decree can be
finalized and entered by the Cé)url EPA must provide notice of this Consent Decree in
the Federal Register a‘r}gf:l:-\an opportunlty for public comment pursuant to CAA section
113(g), 42 U.S.C._’ §7413 (g). After this Consent Decree has undergone notice and
conmument, thc 'Acfﬁ%ini%rator and/or the Attorney General, as appropriate, shall promptly
cons1del any wrmen comments in determining whether to withdraw or withhold their
consent to the Consent Decree, in accordance with CAA section 113(g). 1f the
Adnnmstratm and/or the Attorney General do not elect to withdraw or withhold consent,
EPA shall promptly file a motion that requests that the Court enter this Consent Decree.

16. Any notices required or provided for by this Consent Decree shall be in

writing, via electronic mail or other means, and sent to the following (or to any new

[PROPOSED]| CONSENT DECRER
CASE NO. 4:14-cv-00643-JL.H
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address of counsel as filed and listed in the docket of the above-captioned matter, at a

future date):

For Plaintiff Sierra Club:

[Sierra Club Arkansas Counsel]j

Casey A. Roberts

Tony G. Mendoza

Sierra Club

85 Second Street, 211d Floor s
San Francisco, CA 94105 e
(415) 977-5710 (Roberts) -
(415) 977-5589 (Mendoza)
(415) 977-5793 (facsimile)
casey.roberts@sierraclub.org ;
tony. mcndoza@%xenaolub org

For Defendant EPA;

Leslie M. Hill
U.S. Department: of Tustice
annonmcnt & Natural Resources Division
Env;ronmental Defense Section
601 D Sueet N.W., Suite 8000
Washmgton D.C. 20004
Tel (202) 514-0375
, ,;:‘Lmall lestie.hill@usdoj.gov
17. EPA and Plamllff 1ecogn1ze and acknowledge that the obligations imposed
upon EPA under this Consent Decrcc can only be undertaken using appropriated funds
legally available for, §uch purpose. No provision of this Consent Decree shall be
interpreted as or constitute a commitment or requirement that the United States obligate
or pay funds 1n coniravenuon of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other
apphcable provision of law.
> 18. If {for any reason the Court should decline to approve this Consent Decree in
the form presented, this agreement is voidable at the sole discretion of either party and

the terms of the proposed Consent Decree may not be used as evidence in any litigation

between the parties.

[PROPOSED] CONSENT DECREER
CASENO. 4:14-cv-00643-JLI1
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19. The undersigned representatives of Plaintiff Sierra Club and Defendant EPA
certify that they are fully authorized by the party they represent to consent to the Court’s

entry of the terms and conditions of this Decree.

SO ORDERED on this _day of ,2014.

sy
Ao

JAMES L. HOLMES ("]
UNITED STATES DISTRICT JUDGE

3t
il
%,

7

COUNSEL FOR PLAINTIFF:

[
i
ix \-,(
. 1'3/‘.,

[Sierra Club Arkansas Counsel]

CASEY A. ROBERTS (CA Bar No. 253474)
~ SIERRA CLUB '
"85 Second Street, 211d Floor
San Francisco, CA 94105
(415) 977-5710
(415) 977-5793 (facsimile)
casey.roberts@sierraclub.org

TONY G. MENDOZA (admitted Pro Hac Vice)
SIERRA CLUB

85 Second Street, 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 (facsimile)
tony.mendoza(@sierraclub.org

Attorneys for Plainiiff Sierra Club

[PROPOSEDY CONSENT DECRER
CASE NO. 4:14-cv-00643-JLH
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COUNSEL FOR DEFENDANT:

SAM HIRSCH
Acting Assistant Attorney General
Environment & Natural Resources Division

/s/ Leslie M. Hill

LESLIE M. HILL (D.C. Bar No. 476008)
Environmental Defense Section

601 D Street N.W., Suite 8000
Washington D.C. 20004

Tel. (202) 514-0375

Email: Leslie. Hill@usdoj.gov

Attorneys for Defendant EPA

Of counsel:

Barbara A. Nann .

Assistant Regional Counsel

Region 6 o

U.S. inronmcntal Protection Agency

[PROPOSED| CONSENT DECRER
CASENO. 4:14-cv-00643-J1LH




Nann, Barbara

From: Tony Mendoza <tony.mendoza@sierraclub.org>

Sent: . Tuesday, November 25, 2014 5:38 PM

To: Hill, Leslie (ENRD)

Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consént Decree - Case No. 3:14-cv-03541-JD ‘
Attachments: Consent Decree (Draft 11-24-14) - SC.doc

Leslie - Your revisions all are fine with us. The attached version includes Richard's signature block; otherwise,
we have no changes. We have approval to sign this consent decree on our end and Richard has offered to help
file it. Let us know if you'd like his help or need anything else from us. Tony

On Mon, Nov 24, 2014 at 8:14 AM, Hill, Leslie (ENRD) <Leslie. Hilli@usdoi.gov> wrote:

Tony/Richard -
Attached please find the current draft of the proposed consent decree.
Leslie

From: Tony Mendoza [mailto:tony.mendozaldsierraclub.org|

Sent: Friday, November 21, 2014 3:31 PM

To: Hill, Leslie (ENRD)

- Cec: Nann, Barbara; Anderson, Lea; thmays@richardmayslawfirm.com; Casey Roberts
" Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Hi Leslie - Two things:

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. He's cc'ed here.
Please include Richard on future communications regarding this case.

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If
you're uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree

is agreed to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged as
SO0 as we can.

Tony

On Wed, Nov 5, 2014 at 9:40 AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote:

Leslie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the date
of lodging the consent decree. The reasonableness of any particular costs would of course be subject to
negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that
was filed in another deadline suit (attached here). I think this revised language is reasonable, correctly reflects
the law, and, if adopted, would streamline our costs discussions after the consent decree is filed. ‘



IR
FO

In terms of timing, we should be prepared to have our local counsel enter-an-appearance in the Arkansas court
next week. And, assuming we can come to final agreement on the details of the consent decree, we should
have approval to settle by next week as well.

Please don't hesitate to call me if there are 1ssues we should discuss.
Tony

On Wed, Oct 15, 2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie. Hill{@usdoj.gov> wrote:

E Tony/Casey —

Attached please find a draft consent decree. If we’re able to transfer the case, it would seem most efficient to
| proceed with our respective management/client reviews in the meantime. That way, assuming we receive
management/client approval, we’d be in a position to lodge the CD quickly upon transfer. Let us know if that

approach works for you.

i

Leslie

Tony G Mendoza

Staff Atftorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San IFrancisco, CA 94105

(415) 977-5589

(415) 977-5793 fax

1 tony.mendoza@sierraclub.org

Tony GG Mendoza

Staff Attorney



. Sierra Club Environmental Law Program
85 Second St., 2nd Floor
San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax

tony.mendoza@sierraclub.org

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax

tonv. mendozai@sierraclub.org
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SAM HIRSCH

Acting Assistant Attorney General
Environment & Natural Resources Division
United States Department of Justice
LESLIE M. HILL (D.C. Bar No. 476008)
Leslie. Hill@usdoj.gov

Environmental Defense Section

601 D Street N.W., Suite 80600
Washington D.C. 20004

Telephone (202) 514-0375

Facsimile (202) 514-8865

Attorneys for Defendant

Richard H. Mays (AR Bar No. 61043)

RICHARD MAYS LAW FIRM, PLLC
115 South Third Street

Heber Springs, AR 72543
[Sierra-Chab-Arkansas-Counsel

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF ARKANSAS

SIERRA CLUB, o

V,:__\:':j-'lj |
GINA MLCARF IIY, in her official capacity
as the Adminisirator of the United States

Environmental Protection Ageney,

Defendant.

Case No. 4:14-cv-00643-J1.H
[PROPOSED] CONSENT DECREE

WHEREAS, on August 6, 2014, Plaintiff Sierra Club .(“PIainti;{’P’) filed the above-

captioned matter in the U.S. District Court for the Northern District of Califorma against

Gina McCarthy, in her official capacity as Administrator of the United States

Environmental Protection Agency (hereinafter “EPA” or “Defendant™);

[PROPOSEDR] CONSENT DECRER
CASENO. 4:14-cv-00643-1LH
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WHEREAS, by erder-Order dated October 30, 2014, the U.S. District Court for
the Northern District of California transferred this case to this District;

WHEREAS, Plaintiff alleges that EPA has failed to undertake certain non-
discretionary duties under the Clean Air Act (“CAA”), 42 U.S.C. §§ 7401-7671q, and
that such alleged failure is actionable under section 304(a)(2) of the CAA, § 7604(a)(2);

WHEREAS, Plaintiff alleges that EFA has failed to perform a duty mandatcf‘c% by
CAA section 110(c)(1)(B), 42 U.S.C. § 7410(c)(1)(B), to promulgate a Fedcral _:;;,:;";
implementation plan within 2 years after disapproving a state 1mple1ncntat10n pIan
(“SIP”) submission in whole or in part; o

WHEREAS, Plaintiff alleges that on March 12, 2012, EPKAi’c:i{iﬁ;s‘épproved, in part,
a revision to the Arkansas SIP intended to address the reg,ionaf haye (“RH”) requirements
of section 169A(b)(2)(B), 42 U.S.C. § 7491(b)(2)(B), and thc implementing regulations
set fmth at 40 C.F.R. § 51.308(dX1)Y(A), Final Rule 77 Ted Reg. 14,604 (Mar. 12,
2014); .e_;;“"i”

WHEREAS Plaintiff alleges that oﬁiﬁarch 12, 2012, EPA also partially
disapproved the portion of the Arkanqaq SIP submittal that addresses the visibility
requirement of section 110(a)(2)(D)(1)(II), 42 U.S.C. § 7410(2)(2)(DY1XID), for the 1997
8-hour ozone, Final Rule, 62Fed Reg. 38,856 (Jul 18, 1997), and 1997 fine particulate
matter (“PMa5™), F. znalRule, 62 Fed. Reg. 38,652 (Jul 18, 1997), national ambient air
quality standards (“?NKAQS”) and that the provisions to prohibit emissions from
1ntcrfermg:, Wlth measures required in another state to protect visibility, 77 Fed. Reg. at
14 604

WI IEREAS, on March 12, 2012, EPA stated that it “must, within 24 months
f0116w1ng a final disapproval, either appmve a SIP or promulgate a Federal
Implementation Plan [“FIP”]. We will of course consider, and would prefer, approving a
SIP if the state submits a revised plan that we can approve before the expiration of the
mangiatory FIP clock for the portions of the SIP we are disapproving in this rulemaking

action,” 77 Fed. Reg. at 14,606;

[PROPOSED] CONSENT DECRES
CASENO. 4:14-cv-00643-JI.H
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WHEREAS, Plaintiff alleges that the referenced EPA partial disapproval
decisions took effecf on April 11, 2012;

WHEREAS, EPA did not, by April 11, 2014, promulgate a regional haze FIP or
approve a revised regional haze SIP for Arkansas;

WHEREAS, EPA did not, by April 11, 2014, promulg'ate a FIP or approve a
revised SIP for Arkansas addressing the requirements of section 1 10(a)(2)(D)(i)(II)’.,‘ 42
U.S.C. § 7410(2)(2YD)()(ID), for the 1997 8-hour ozone NAAQS and the 1997§1?“M2'.’\5.
NAAQS; e
WIHEREAS, the relief requested in the Complaint includes, among other things,
an order from this Court to establish a date certain by which hPA must fulfill its
obligations; o 3

WHEREAS, Plaintiff and EPA have agreed to as,.etilemcnt of this action without
admission of any issue of fact or law, except as cxpressly provided herein;

WHEREAS, Plaintiff and EPA, by entehng into this Consent Decrec do not
waive or limit any claim, remedy, or defepge; on any grounds, related to any final EPA
action; 1

WHEREAS, Plaintiff and T PA consider this Consent Decxee to be an adequate
and equitable resolution of all the claims in this matter and thcnei"ore wish to effectuate a
settlement; . N

WPIFRFAS n is in the interest of the public, Plaintiff S101ra Club Defendant
EPA, and }UdlClal cconomy to resolve this matter without protracted litigation;

W-HIZR]ZAS Plaintiff and EPA agree that this Court has jurisdiction over this
matter pursuant to the citizen suit provision in CAA section 304(a)(2), 42 U.S.C. §
7604(a)(2) and

WHEREAS, the Court, by entering this Consent Decree, finds that the Consent

Decree is fair, reasonable, in the public interest, and consistent with the Clean Air Act;

[PROPOSED | CONSENT DECREE
CASENO. 4:14-cy-00643-JLH
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NOW THEREFORE, before the taking of testimony, without trial or
determination of any issues of fact or law, and upon the consent of Plaintiff Sierra Club
and Defendant EPA, it is hereby ordered, adjudged and decreed that:

1. The appropriate EPA official shall:

a.” either sign a notice of proposed rulemaking in which it proposes
approval of a revised SIP submission from Arkansas, promulgation of a FIP, or partial‘if'f‘ff
approval of a revised SIP submission and promulgation of a partial FIP for Arkansas that
collectively addresses the deficiencies in Arkansas’ regional haze SIP 1dent1ﬁed by EPA
its March 12, 2012 action, 77 Fed. Reg. 14,604, no later than Fcbruary 16 2015 and sign
a notice of final ruIemakmg to address these requirements no later than December 15,
2015; and o ’

b. either sign a notice of proposed rulemakmg:, in which it proposes
approval of a revised SIP submission, promulgdtlon ofa FIP or partial approval of a
revised SIP submission and promulgation of a. par‘uai FIP for Arkansas that collectively
addresses the deficiencies in Arkansas’ SIP related to the requirements of CAA section
110(a)(2)(D)Y(AXIL), 42 U.S.C. § 7410(a)(2)(D)(1)(II) for the 1997 8-hour ozone NAAQS
and the 1997 PMys NAAQS, 1denuﬁed by EPA its March 12, 2012 action, 77 Fed. Reg.
14,604, no later than }Tebr_u:agjyfm, 2015; and sign a notice of final rulemaking to address
these requirements no Iat‘cj:':;%tshau December 15, 2015.

2. EPA shall Wﬁhm 15 days of signature, deliver notice of each action taken

pursuant to paragraph 1 of this Consent Decree to the Office of the Federal Register for

review and pubhcatlon

8 . After EPA has completed the actions set forth in Paragraph 1 of this Consent
Decrec and after notice of each proposed and final action required by paragraph 1 has
been published in the Federal Register, EPA may move to have this Decree terminated
and the action dismissed. Plaintiff shall have fourteen (14) days in which to respond to

such motion, unless the parties stipulate to a longer time for Plaintiff to respond.

{l’R()POSE]I)] CONSENT DECREE
CASENO. 4:14-cv-00643-JL.H
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4. The deadlines established by this Consent Decree may be extended (a) by
written stipulation of Plaintiff and EPA with notice to the Court, or (b) by the Court upon
motion of EPA for good cause shown pursuant to the Federal Rules of Civil Procedure
and upon consideration of any response by Plaintiff and any reply by EPA. Any other
provision of this Consent Decree also may be modified by the Court following motion of
an undersigned party for good cause shown pursuant to the Federal Rules of Civil \ :

Procedure and upon consideration of any response by a non-moving party and any leply

5. The Parties recopnize that the possibility exists that mrcumstauccs outslde the

reasonable conirol of EPA could delav compliance with the tlmetablc,s oontamed in this

Consent Decree. Such situations include, but are not limited to, a“_,qo)vernment shut-down

such as occurred in 1993, 1996, and 2013, or catastrophic envirenmental events requiring

immediate and/or time-consuming response by HPA, S,hoiild a delay oceur due to such

:‘!n'

circumstances, any resulting fatlure to meet the {Imet&bleq set forth herein shall not

\
i3

constitute a failure to comply with the terms of ﬁm Conscnt Decree, and the Parties will

meet and confer about the extension of anv demdlmes occurring within one hundred

twenty {120) days of the ter muw’uon o[ Lha, delay. Such dates shall be extended no less

i

than one day for each day of thefdela.y. EPA will provide Plaintiff with notice as soon as

is reasonably possible under.the circumstances in the event that EPA invokes this term of

the Consent Decree and Wiﬂ provide Plaintiff with an explanation of EPA’s basis for

invoking this term. (If the Parties are unable to reach agreement on an extension of such

deadlines exceeding one day for each day of delay, EPA reserves the right to move the

Court for such an extension. Ha-lapse-in-appropriations-ocetrs-within-one-hundred-and
7 : ne-in-Raragraph-Hn-this-Decreer-that-deadlines-shall
be-extended-automatically-one-day-for-each-day-of-the-lapse-in-appropriations:

6. Plaintiff and EPA agree that this Consent Decree shall constitute a complete

and final settlement of all ¢laims that Plaintiff has asserted in this case. The Sierra Club
therefore discharges and covenants not to.sue the United States, including EPA, for any
such claims.

{PROPOSED] CONSENT DECRIR
CASENO. 4:14-cv-00643-11L.H




N S S L T U TCR NE S

LR R S L N A ;
mﬂ@m&mMmowgza;z:s:H

7. In the event of a dispute between Plaintiff and EPA concerning the
interpretation or implementation of any aspect of this Consent Decree, the disputing party
shall provide the other party with a written notice outlining the nature of the dispute and
requesting informal negotiations. These parties shall meet and confer in order to attempt
to resolve the dispute. If these parties are unable to resolve the dispute within ten (10)
business days after receipt of the notice, either party may petition the Court to reso}_\;{ggﬁfe
dispute. "

8. No motion or other proceeding secking to enforce this Consent Deéiié:a or for
contempt of Court shall be properly filed unless the procedure set forth in Pdl agraph 7
has been followed, and the moving party has provided the other party w1th written notice
received at least ten (10) business days before the filing of such iotion or proceeding.

9. EPA aprees that Plaintiff is entitled to recover &tsw coets of litigation”

(including reasonable attorney fees) incurred in thm matter pur%uani to 42 U.S.C. §

604(d) The deadline for filing a motion for costs of litigation (including attorney fees)
for activities performed prlor to entry of thc Consent Decree is hereby extended until
ninety (90) days after this Consent Dccaee is entered by the Court. During this period,
the Parties shall seek to resolve mformally any claim for costs of litigation (including
attorney fees), and if thcy camiot Plaintiff will file a motion for costs of litigation
(including attorney fces) ora qtlpulaﬂon or motion to extend the deadline to file such a

motion. Plaintifl rgsm‘ves its right to seek litigation costs for any work performed after

the lodging oﬁ_h'iifé' Consent Decree. EPA does not concede that Plaintiff will be entitled

10 1'ecovel==’éiists incurred after the lodeing of this Consent Decree, and the parties reserve

all Lhums and defenses with respect o any future claim for costs of litigation-elaim ERA

résérves the right-to-oppese-any-suchrequest:

10. This Court shall retain jurisdiction over this matter to enforce the terms of
this Consent Decree and to consider any requests for costs of litigation, including

attorney fees.

[PROPOSED] CONSENT DECREE
CASE NO. 4:14-cv-00643-1.H
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11. Nothing in the terms of this Consent Decree shall be construed (a) to confer
upon this Court jurisdiction to review any issues that are within the exclusive jurisdiction
of the United States Courts of Appeals under CAA section 307(b)(1),

42 U.8.C. § 7607(b)(1) or (b) to waive any claims, remedies, or defenses that the parties
may have under CAA section 307(b)(1), 42 U.8.C. § 7607(b)(1).

12. Nothing in this Consent Decree shall be construed to limit or modify any
discretion accorded EPA by the Clean Air Act or by general principles of admir}j;s.tiéicive
law in taking the actions which are the subject of this Consent Decree, includiii:é the
discretion to alter, amend, or revise any final actions promulgated pursuant to this
Consent Decree. EPA’s obligation to perform each action specxﬁed in thls Consent
Decree does not constitute a limitation or modification of EPA’S discretion within the
meaning of this paragraph. o

13. Except as expressly provided herein, nothmg in this Consent Decree shall be
construed as an admission of any issue of fact or}aw nor to waive or limit any claim,
remedy, or defense, on any gjiounds 1eiated to any final action EPA takes with respect to
the actions addressed in this Lonscnt Decree

14. 1tis hereby expressly undm stood and agreed that this Consent Decree was
jointly drafted by Plam‘nff and I* PA. Accordingly, the parties hereby agree that any and
all rules of conslruchon to thc effect that ambiguity is construed against the drafting party
shall be mapphcabl_e,m any dispute concerning the terms, meaning, or interpretation of
this Consent Dcuee |

ISIhe parties agree and acknowledge that before this Consent Decree can be
ﬁnalg'.'?;-_é-ci'énd entered by the Court, EPA must provide notice of this Consent Decree in
thé’f*‘ederai Register and an opportunity for public comment pursuant to CAA section
113(g), 42 U.S.C. § 7413(g). After this Consent Decree has undergone notice and
comment, the Administrator and/or the Attorney General, as appropriate, shall promptly
consider any written comments in determining whefher to withdraw or withhold their

consent to the Consent Decree, in accordance with CAA section 113(g). If the

[PROPOSED] CONSENT DECRER
CASENO. 4:14-cv-00643-T1.11
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Administrator and/or the Attorney General do not elect to withdraw or withhold consent,
EPA shall promptly file a motion that requests that the Court enter this Consent Decree.
16. Any notices required or provided for by this Consent Decree shall be in
writing, via electronic mail or other means, and sent to the following (or to any new
address of counsel as filed and listed in the docket of the above-captioned matter, at a
future date):
For Plaintiff Sierra Club:

Richard H. Mays, Esq. ;
RICHARD MAYS AW FIRM, I’LLC
115 South Third Street N
Heber Springs, AR 72343 o

FSiesro-Club-Arkansas Counsel]

Casey A. Roberts

Tony G. Mendoza

Sierra Club .

85 Second Street, 211d Floor

San I mnmsco, CA 94105

(415) 977-5710 (Roberts)

(415) 977-5589 (Mendoza)

(415) 977-5793 (facsimile)

‘gasey.roberts@sierraclub.org
é:3{’ﬁ-"tony.mendoza@sierraclub.org

For Defendant EPA: 1\
ot Leslie M. Hill
LA U.S. Department of Justice
’ Environment & Natural Resources Division
Environmental Defense Section
601 D Street N.W., Suite 8000
Washington D.C. 20004
X Tel. (202) 514-0375
Email: leslie.hill@usdoj.gov

17. EPA and Plaintiff recognize and acknowledge that the obligations imposed
upon EPA under this Consent Decree can only be undertaken using appropriated funds
legally available for such purpose. No provision of this Consent Decree shall be

interpreted as or constitute a commitment or requirement that the United States obligate

{PROPOSED] CONSENT DECREER
CASE NO. 4:14-cv-00643-JL1
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or pay funds in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other
applicable provisioh of law.

18. If for any reason the Court should decline to approve this Consent Decree in
the form presented, this agreement is voidable at the sole discretion of either party and
the terms of the proposed Consent Decree méy not be used as evidence in any litigation
between the parties. L

19. The undersigned representatives of Plaintiff Sierra Club and Defen@qng‘EPA
cerlify that they are fully authorized by the party they represent to consent tothe Court’s

entry of the terms and conditions of this Decree. A

SO ORDERED on this ____ day of 202014,

ok

*JFAMES LEON: HOLMES

" UNITED STATES DISTRICT JUDGE

#
# L
COUNSEL FOR PLAINTIFF:

- iy
3

Richard H. Mays (AR Bar No. 61043)
RICHARD MAYS LAW FIRM, PLLC
115 South Third Street

Heber Springs, AR 72543

CASEY A. ROBERTS (CA Bar No. 253474)
SIERRA CLUB

85 Second Street, 211d Floor

San Irancisco, CA 94105

(415) 977-5710

(415) 977-5793 (facsimile)
casey.roberts@sierraclub.org

[PROPOSED] CONSENT DECREE
CASE NO. 4:14-cv-00643-TLH
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COUNSEL FOR DEFENDANT:

TONY G. MENDOZA-{admitted-Lro-HacFice)
SIERRA CLUB
85 Second Street, 2nd Floor

~ San Francisco, CA 94105

(415) 977-5589
(415) 977-5793 (facmmlle)
tony.mendoza@sierraclub.org

Attorneys for Plaintiff Sierra Club g _,ﬂj.;j{"r.

SAM HIRSCH "
Acting Assistant Attorney Gcncral
Environment & Natural RgSourceb Division

S

/s/ Leslie M. 1Tl -

LESLIE M. HILL (D.C. Bar No. 476008)
Envnonmemal Defense Section

601 D Street N.W., Suite 8000
Washmgton D.C. 20004

Tel: (202) 514-0375

__%‘_,-Eﬁiaii: Leslie. Hill@usdoj.gov

b Attorneys for Defendant EPA

Of counsel:

Barbara A. Nann

Assistant Regional Counsel

Region 6

U.S. Environmental Protection Agency

[PROPOSED] CONSENT DECREE
CaAsE NO. 4:14-cv-00643-JL11




Nann, Barbara

From: Nann, Barbara

Sent: Friday, December 05, 2014 3:55 PM

To: Tony Mendoza; Hill, Leslie (ENRD)

Cc: . Anderson, Lea; thmays@richardmayslawfirm.com; Casey Roberts
Subject: RE: Draft Consent Decree - Case No. 3:14-cv-03541-JD

A quick edit. | noticed that the proposal due date February 16, 2015 is a federal holiday (President’s Day}. Can we change
the proposal due date to Tuesday, February 17, 20157

Barbara

" Barbara A. Nann

Assistant Regional Counsel

OECA & OGC Lead Region Coordinator

L.S. Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200

Dallas, Texas 75202

Phone: {214) 665-2157

Work Cell: {469) 416-9629

Fax: {214} 665-2182

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org}

Sent: Tuesday, November 25, 2014 5:38 PM

To: Hill, Leslie (ENRD)

Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-iD

Leslie - Your revisions all are fine with us. The attached version includes Richard's signature block; otherwise,
we have no changes. We have approval to sign this consent decree on our end and Richard has offered to help
file it. Let us know if you'd like his help or need anything else from us. Tony

On Mon, Nov 24, 2014 at 8:14 AM, Hill, Leslic (ENRD) <Leslie. Hilli@usdoj.gov> wrote:

Tony/Richard —

Attached please find the current draft of the proposed consent decree,

Leslie

From: Tony Mendoza [mailio:tony.mendoza@sierraciub.org]
Sent: Friday, November 21, 2014 3:31 PM -




To: Hill, Leslie (ENRD)
Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-¢v-03541-1D

Hi Leslie - Two things:

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. He's cc'ed here.
Please include Richard on future communications regarding this case.

Second, T was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If
you're uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree
is agreed to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged as

5001 as wWe can.

Tony

On Wed, Nov 5, 2014 at 9:40 AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote:

Leshe -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the date
of lodging the consent decree. The reasonableness of any particular costs would of course be subject to
negotiation (or a Sierra Club.motion if it comes to it). I borrowed this language from a consent decree that
was filed in another deadline suit (attached here). I think this revised language is reasonable, correctly reflects
the law, and, if adopted, would streamiine our costs discussions after the consent decree 1s {iled.

In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas court
next week. And, assuming we can come to final agreement on the details of the consent decree, we should
have approval to settle by next week as well.

Please don't hesitate to call me if there are issues we should discuss.



Tony

| On Wed, Oct 15, 2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie Hill@usdoj.gov> wrote:

Tony/Casey —

- Altached please find a drafl consent decree. If we’re able to transfer the case, it would seem most efficient to
i+ proceed with our respective management/client reviews in the meantime. That way, assuming we receive
| management/client approval, we’d be in a position to lodge the CD quickly upon transfer. Let us know if that
approach works for you,

L Leslie

- Tony G Mendoza

Staff Attorney

| Sierra Club Environmental Law Program
‘ E 85 Second St., 2nd Floor

X San Francisco, CA 94105

(415) 977-5589

(415)977-5793 fax

.+ tony.mendoza@sierraclub.org




Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415)977-5589

(415)977-5793 fax

tony.mendoza@sierraclub.org

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax
tony.mendoza@sierraclub.org




Nann, Barbara

From: Tony Mendoza <tony.mendoza@sierraclub.org>

Sent: Friday, December 05, 2014 3:59 PM

To: Nann, Barbara

Cc: Hill, Leslie (ENRD); Anderson, Lea, rhmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Yes. That edit is fine with us.

On Fri, Dec 5, 2014 at 1:54 PM, Nann, Barbara <pann.barbara(@epa.goy> wrote:

A quick edit. I noticed that the proposal due date Febfuary 16, 2015 is a federal holiday (President’s Day). Can
we change the proposal due date to Tuesday, February 17, 20157

Barbara

Barbara A. Nann

Assistant Regional Counsel

OECA & OGC Lead Region Coordinator

U.S. Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200

Dallas, Texas 75202

Phone: (214) 665-2157

Work Cell: (469) 416-9629

Fax: (214) 665-2182

From: Tony Mendoza [mailto:tony.mendoza@sierractub.org]
Sent: Tuesday, November 25, 2014 5:38 PM

To: Hill, Leslic (ENRD)
Cec: Nann, Barbara; Anderson, Lea; thmavys@richardmayslawf{irm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3: 14-¢v-03541-JD

[eslie - Your revisions all are fine with us. The attached version includes Richard's signature block; otherwise,
~we have no changes. We have approval to sign this consent decree on our end and Richard has offered to help
file it. Let us know if you'd like his help or need anything else from us. Tony

On Mon, Nov 24, 2014 at 8:14 AM, Hill, Leslie (ENRD) <Leslie, Hill@usdoj.gov> wrote:

Tony/Richard —



Attached please find the current draft of the proposed consent decree.
Leslie

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org]

Sent: Friday, November 21, 2014 3:31 PM

To: Hill, Leslie (ENRD)

Cec: Nann, Barbara; Anderson, Lea; thmays@richardmayslawfirm.com: Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Hi Leslie - Two things:

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. He's ec'ed here.
Please include Richard on future communications regarding this case.

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If
you're uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree
is agreed to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged
as soon as we can. :

Tony

On Wed, Nov 5, 2014 at 9:40 AM, Tony Mendoza <f0nv.mendoza@sierraclub.Qrg,> wrote:

Leslie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the
date of lodging the consent decree. The reasonableness of any particular costs would of course be subject to
negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that
was filed in another deadline suit (attached here). I think this revised language is reasonable, correctly
reflects the law, and, if adopted, would streamline our costs discussions after the consent decree is filed.

In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas
court next week. And, assuming we can come to final agreement on the details of the consent decree, we
should have approval to settle by next week as well.

Please don't hesitate to call me if there are issues we should discuss.

Tony

On Wed, Oct 15, 2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslic. Hill@usdoj.gov> wrote:
. Tony/Casey —

. Attached please find a draft consent decree. If we’re able to transfer the case, it would seem most efficient
to proceed with our respective management/chent reviews in the meantime. That way, assuming we receive

| management/client approval, we’d be in a position to lodge the CD quickly upon transfer. Let us know if

. that approach works for you.



| Tony G Mendoza

Staft Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax

- tony.mendoza(@sierraclub.org

Tony G Menéoza

Staft Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax

tony.mendozalidsierraclub.org

Tony G Mendoza



Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax

tony.mendozai@sierraclub.org

Tony G Mendoza

Staff’ Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax
tony.mendoza(@sierraciub.org




Nan'n, Barbara

From: Hill, Leslie (ENRD) <Leslie. Hill@usdoj.gov>

Sent: Friday, December 05, 2014 4:28 PM

To: Tony Mendoza'; Nann, Barbara

Cc: Anderson, Lea, rhmays@richardmaystawfirm.com,; Casey Roberts
Subiject: RE: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Thanks Tony.

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org]

Sent: Friday, December 05, 2014 4:59 PM

To: Nann, Barbara

Ce: Hill, Leslie (ENRD); Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Yes. That edit is fine with us.

On Fri, Dec 5, 2014 at 1:54 PM, Nann, Barbara <nann.barbaraf@epa.gov> wrote!

A quick edit. I noticed that the proposal due date February 16, 2015 is a federal holiday (President’s Day). Can
we change the proposal due date to Tuesday, February 17, 20157 _

Barbara

Barbara A. Nann

Assistant Regional Counsel

OECA & OGC Lead Region Coordinator

U.S. Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200

Dallgs, Texas 75202

Phone: (214) 665-2157

Work Cell: (469) 416-9629

Fax: (214) 665-2182




From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org]
Sent: Tuesday, November 25, 2014 5:38 PM

To: Hill, Leslie (ENRD)
Ce: Nann, Barbara; Anderson, Lea; thmavs@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Leslie - Your revisions all are fine with us. The attached version includes Richard's signature block; otherwise,
we have no changes. We have approval to sign this consent decree on our end and Richard has offered to help
file it. Let us know if you'd like his help or need anything else from us. Tony

On Mon, Nov 24, 2014 at 8:14 AM, Hill, Leslie (ENRD) <Leslie. Hill@usdoj.gov> wrote:

Tony/Richard —
Attached please find the current draft of the proposed consent decree.
Leslie

From: Tony Mendoza [mailto:tony. mendoza(@sierraclub.org]

Sent: Friday, November 21, 2014 3:31 PM

To: Hill, Leslie (ENRD) _

Cc: Nann, Barbara; Anderson, Lea; rthmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-¢v-03541-1D

Hi Leslie - T'wo things:

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. He's cc'ed here.
Please include Richard on future communications regarding this case.

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If
you're uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree
2



| is agreed to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged as
| SO0 as we can.

Tony

On Wed, Nov 5, 2014 at 9:40 AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote:

Leshie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the date
of lodging the consent decree. The reasonableness of any particular costs would of course be subject to
negotiation (or a Sierra Club motion if it comes to it). I borrowed this language from a consent decree that
was filed in another deadline suit (attached here). I think this revised language is reasonable, correctly reflects
the law, and, if adopted, would streamline our costs discussions after the consent decree is filed.

In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas court
next week. And, assuming we can come to final agreement on the details of the consent decree, we should

have approval to settle by next week as well.

Please don't hesitate to call me if there are issues we should discuss.

Tony

On Wed, Oct 15,2014 at 12:15 PM, Hill, Leslie (ENRD) <Lestie. Hill@usdoj.gov> wrole:

- Tony/Casey -

| Attached please find a draft consent decree. If we're able to transfer the case, it would seem most efficient to
-+ proceed with our respective management/client reviews in the meantime. That way, assuming we receive

: . management/client approval, we’d be in a position to lodge the CD quickly upon transfer. Let us know if that
. approach works for you.




| Leslie

Toﬁy G Mendoza

Staff Attorney

Sterra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

{(415)977-5793 fax

. tony.mendoza@sietraclub.org

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax




tony.mendoza@sierraclub.org

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax

tony.mendoza(@sierraclub.org

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415)977-5793 fax
tony.mendozatsierraclub.org




Nann, Barbara

From: Tony Mendoza <tony.mendoza@sierraclub.org>

Sent: Tuesday, December 16, 2014 2.05 PM

To: ‘ Hill, Leslie (ENRD)

Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmaysiawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Leslie - At your convenience, could you provide us an update on when this consent decree might be ready for
filing? I hope we can have this case resolved before the holidays. We remain willing to assist with the logistics
-of filing if that's helpful to you. Thanks. Tony

On Fri, Dec 5, 2014 at 2:28 PM, Hill, Leslie (ENRD) <Leslie.Hill@usdoj.gov> wrote:

Thanks Tony,

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org]

Sent: Friday, December 05, 2014 4:59 PM '

To: Nann, Barbara

Ce: Hill, Leslie (ENRD); Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts

Subject: Re: Draft Consent Decree - Case No. 3:14-¢v-03541-JD
Yes. That edit is fine with us.

On Fri, Dec 5, 2014 at 1:54 PM, Nann, Barbara <nann.barbara(@epa.goy> wrote:

A quick edit. I noticed that the proposal due date February 16, 2015 is a federal holiday (President’s Day). Can
we change the proposal due date to Tuesday, February 17, 20157

Barbara

Barbara A. Nann

Asgsistant Regional Counsel

OECA & OGC Lead Region Coordinator

U.S. Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200

Dallas, Texas 75202

Phone: (214) 663-2157

Work Cell: (469 416-9629

Fax: (214) 665-2182




From: Tony Mendoza [mailto:tony. mendoza{@sierraclub.org|
Sent: Tuesday, November 25, 2014 5:38 PM

To: Hill, Leslie (ENRD)
Cec: Nann, Barbara; Anderson, Lea; thmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Leslic - Your revisions all are fine with us. The attached version includes Richard's signature block; otherwise,
we have no changes. We have approval to sign this consent decree on our end and Richard has offered to help
file it. Let us know if you'd like his help or need anything else from us. Tony

On Mon, Nov 24, 2014 at 8:14 AM, Hill, Leslie (ENRD) <Leslie. Hilli@usdoj.gov> wrote:

Tony/Richard —

Attached please find the current draft of the proposed consent decree.
Leslie

From: Tony Mendoza [matilto:tony.mendoza@sierraclub.org]

Sent: Friday, November 21, 2014 3:31 PM

To: Hill, Leslie (ENRD)

Cc: Nann, Barbara; Anderson, Lea; thmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Hi Leslie - Two things:

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. Ie's cc'ed here.
Please include Richard on future communications regarding this case.

Second, I was wondering if you'd had a chance to look at our proposed revisions to the consent decree? If
you're uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree
is agreed to. Though we do think we are entitled to attorneys' fees, our main goal is to get this decree lodged
as soon as we can. '

Tony

On Wed, Nov 5, 2014 at 9:40 AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote:

Leslie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the
attorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the
date of lodging the consent decree. The reasonableness of any particular costs would of course be subject to
negotiation (or a Sierra Club motion if it comes to it). { borrowed this language from a consent decree that
was filed in another deadline suit (attached here). I think this revised language is reasonable, correctly
reflects the law, and, if adopted, would streamline our costs discussions after the consent decree is filed.




In terms of timing, we should be prepared to have our local counsel enter an appearance in the Arkansas
court next week. And, assuming we can come to final agreement on the details of the consent decree, we
should have approval to settle by next week as well.

Please don't hesitate to call me if there are issues we should discuss.

Tony

On Wed, Oct 15, 2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie. Hill@usdoj.gov> wrote:

. Tony/Casey —

. Attached please find a draft consent decree. If we’re able to transfer the case, it would seem most efficient
' to proceed with our respective management/client reviews in the meantime. That way, assuming we receive

- management/client approval, we’d be in a position to lodge the CD quickly upon transfer. Let us know if

. that approach works for you.

- Lestie

Tony G Mendoza

Staff Attorney

i
|
i

Sierra Club Invironmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

L (415) 977-5793 fax

- tony.mendoza@sierraclub.org

Tony G Mendoza

Staft Atlorney



Sierra Club Environmental Law Program
85 Second St., 2nd Floor
San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax

tony.mendoza@sierraclub.org

Tony G Mendoza

Stafl’ Attorney

Sierra Club Enviromnental Law Program
85 Second St., 2nd Floor

San Francisco, CA. 94105

(415) 977-5589

(415} 977-5793 fax

tony,mendoza(@sierraclub.ore

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589




(415) 977-5793 fax

tony.mendoza(@sierractub.org

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415)977-5793 fax
tony.mendoza@sierraciub.org




Nann, Barbara

From: Hill, Leslie (ENRD) <Leslie. Hll@usdoj.gov>

Sent: Tuesday, December 16, 2014 4:29 PM

To: Tony Mendoza

Cc: Nann, Barbara; Anderson, Lea; rhmays@richardmaystawfirm.com; Casey Roberts

Subject: RE: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Attachments: ENV_DEFENSE-#705598-v6-SC_v_McCarthy_(AK_Haze)_Proposed_Consent_Decree_
121614.D0OC

Tony —

Per our conversation, attached is a revised CD w/ the changes 1 mentioned.
Leslie

From: Tony Mendoza {mailto:tony.mendoza(@sierraclub.org]

Sent: Tuesday, December 16, 2014 3:05 PM

To: Hill, Leslie (ENRD)

Cec: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Leslie - At your convenience, could you provide us an update on when this consent decree might be ready for
filing? I hope we ¢an have this case resolved before the holidays. We remain willing to assist with the logistics

of filing if that's helpful to you. Thanks. Tony

On Fri, Dec 5, 2014 at 2:28 PM, Hill, Leslie (ENRD) <Leslie. Hill@usdoj.gov> wrote:

Thanks Tony.

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org]
Sent: Friday, December 05, 2014 4:59 PM

To: Nann, Barbara _
Ce: Hill, Leshie (ENRD); Anderson, Lea; rhmays@richardmayslawfirm,com; Casey Roberts

Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Yes, That edit is fine with us.

On Tri, Dec §, 2014 at 1:54 PM, Nann, Barbara <nann.barbara@epa.gov> wrote:

A quick edit. I noticed that the proposal due date February 16, 2015 is a federal holiday-(President’s Day). Can
we change the proposal due date to Tuesday, February 17, 20157

1



Barbara

Barbara A. Nann

Assistant Regional Counsel

OECA & OGC Lead Region Coordinator

U.S. Environmental Prot_ection Agency, Region 6
1445 Ross Avenue, Suite 1200

Dallas, Texas 75202

Phone: (214) 665-2157

Work Cell: (469) 416-9629

Fax: (214) 665-2182

From: Tony Mendoza [mailto:tony.mendoza@sierraclub.org]
Sent: Tuesday, November 25, 2014 5:38 PM

To: Hill, Leslie (ENRD)
Ce: Nann, Barbara; Anderson, Lea; rhmays@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Leslie - Your revisions all are fine with us. The attached version includes Richard's signature block; otherwise,
we have no changes: We have approval to sign this consent decree on our end and Richard has offered to help
file it. Let us know if you'd like his help or need anything else from us. Tony

On Mon, Nov 24, 2014 at 8:14 AM, Hill, Leslie (ENRD) <Leslie.Hill{@usdoj.gov> wrote:

Tony/Richard —



Attached please find the current draft of the proposed consent-decree.
Leslie

From: Tony Mendoza [matlto:tony.mendoza@sierraciub.org]

Sent: Friday, November 21, 2014 3:31 PM

To: Hili, Leslie (ENRD)

Ce: Nann, Barbara; Anderson, Lea; thmays(@richardmayslawfirm.com; Casey Roberts
Subject: Re: Draft Consent Decree - Case No. 3:14-cv-03541-JD

Hi Leslie - Two things:

First, Richard Mays is representing Sierra Club in this case in the Arkansas federal court. He's cc'ed here.
Please include Richard on future communications regarding this case.

Second, I was wondering if you'd had a chance to ook at our proposed revisions to the consent decree? If
you're uncomfortable with the attorneys' fees language we can put that dispute off till after the consent decree
is agreed to. Though we do think we are entitled to attorneys’ fees, our main goal is to get this decree lodged -
as soon as we can,

Tony

On Wed, Nov 5, 2014 at 9:40 AM, Tony Mendoza <tony.mendoza@sierraclub.org> wrote:

Leslie -

Attached are some proposed revisions to the consent decree. Of particular note, we suggest a revision to the
altorneys' fees paragraph to indicate that EPA agrees Sierra Club is entitled to costs of litigation up to the
date of lodging the consent decree. The reasonableness of any particular costs would of course be subject to
negotiation (or a Sierra Chub motion if it comes to it). I borrowed this language from a consent decree that
was filed in another deadline suit (attached here). I think this revised language is reasonable, correctly
reflects the law, and, if adopted, would streamiine our costs discussions after the consent decree is filed.



| In terms of timing, we should be prepared to have our Jocal counsel enter an appearance in the Arkansas
- court next-week. And, assuming we can come to final agreement on the details of the consent decree, we
should have approval to settle by next week as well.

Please don't hesitate to call me if there are issues we should discuss.

i Tony

On Wed, Oct 15, 2014 at 12:15 PM, Hill, Leslie (ENRD) <Leslie. Hill@usdo}.gov> wrote:

Tony/Casey ~

Attached please find a draft consent decree, If we’re able to transfer the case, it would seem most efficient
.+ to proceed with our respective management/client reviews in the meantime. That way, assuming we receive
| | | management/client approval, we’d be in a position to lodge the CD quickly upon transfer. Let us know if

! that approach works for you. : ' - :

1 Leslie

Tony G Mendoza

Staff Attorney
Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589




(415) 977-5793 fax

tony. mendoza@sierraclub.ore

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589

(415) 977-5793 fax

tony.mendoza@sierraclub.org

Tony G Mendoza

Staff Attorney

Sierra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

(415) 977-5589




(4135) 977-5793 fax

tony.mendozad@sierraclub.org

Tony G Mendoza
| Staff Attormey

Sterra Club Environmental Law Program
85 Second St., 2nd Floor

San Francisco, CA 94105

{415)977-5589

(415) 977-5793 fax

tony.mendozal@sierraclub.org

Tony G Mendoza

Staff Attorney -

Sierra Club Environmental Law Program
&5 Second St., 2nd Floor

San Francisco, CA 94105
(415)977-5589

(415) 977-5793 fax
tony.mendoza(@sierractub.org




